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Abstract

This Thesis explores the possibility that the existence of more than one
institution responsible for the oversight, investigation and/or punishment
phase of the anti-corruption system may positively impact the outcomes of
law enforcement processes for corruption offenses. This argument has been
analyzed by comparing two environments with similar geographical,
historical and sociological roots in which different institutional and legal
changes to anti-corruption law enforcement systems have already been
enforced: Salvadoran and Guatemalan. A comparison between these two
systems over the analysis of the institutional multiplicity and coordination
variables allowed for a more precise identification of the impact on the fight
against corruption made by the existence (or lack) of multiplicity and/or

inter-institutional coordination.

The results show that, when considering the complexity of corruption
offenses, having more than one institution performing the same function can
have a positive impact on the fight against corruption, whether these
institutions compete, compensate, collaborate, and/or cooperate with each
other, this multiplicity of institutions represents an additional path to
exercise control over, investigate and/or sanction of a corrupt offense. These
positive impacts can be enhanced by the coordination among institutions,
which allows them to join forces and maximize the Government’s efficiency

and responsiveness in fighting against corruption.



Key Words: Anti-corruption system, Coordination, Corruption, El Salvador,
Guatemala, Institutional Multiplicity, Investigation, Law enforcement,

Oversight, Punishment.
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1. Introduction

Corruption is a complex, multidimensional and multi-causal phenomenon,

"

which consists of “the abuse of entrusted power for private gain” generating
a prejudice to interests or collective goods. The concern of societies to face
this complex phenomenon entails the need to design and implement legal
and institutional frameworks to reduce the possibilities for the occurrence of

corruption and to ensure the prosecution and criminal sanction of those

involved in this type of offenses.

Traditionally, some countries have opted towards the establishment of a
single oversight institution, a single institution responsible for conducting
the investigation, and another for criminal sanctions, or even opted for the
creation of an agency charged with the overall responsibility of combating
corruption®. This model of concentration of functions has been defended?,
arguing that, among other reasons, this concentration in few institutions
would reduce the problems of inter-institutional coordination and avoid the
confusion of roles and competition over resources and leadership. However,
according to a comparative study by the United Nations Development
Program (UNDP)*, this concentration of functions has not yielded all the

benefits expected from it: the problems of inter-institutional coordination

' Transparency International, The anti-corruption plain language guide (Berlin:

Transparency International, 2009), 14,
https://www.transparency.org/whatwedo/publication/the_anti_corruption_plain_language_g
uide

2 UNDP, Institutional arrangements to combat corruption: a comparative study (Bangkok:
UNDP, 2005), 5-6,
https://www.un.org/ruleoflaw/files/10%20Institutional%20arrangements%20to%20combat%2
Ocorruption_2005.pdf

* UNDP, Institutional arrangements to combat corruption, 9.

* UNDP, Institutional arrangements to combat corruption, 5.
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continue to exist and there is still a confusion of roles and competition for

resources and leadership between institutions.

In this sense, the idea of having multiple institutions to perform the same
function has been taking force. This model of institutional multiplicity has
been promoted® from the premise that having several institutions with
specialized mandates increases the possibility of effectively investigating
and/or punishing a corrupt person, due to the diversity of legal frameworks
that would apply to it and the availability of greater human and technological
resources to investigate such cases, and especially because it reduces the
margin of discretion in the decision of who is investigated and who is not.
Although, according to Marie Chéne®, this model of institutional multiplicity
continues to be prone to problems such as the lack of inter-institutional
coordination, confusion of roles and competition over resources and
leadership; the particularities of each country will indicate which of these

institutional schemes represents greater benefits to their needs.

El Salvador and Guatemala are countries that have suffered the same negative
effects of corruption for a long time; they have even been classified under
the same corruption syndrome as "Oligarchs and Clans" according to the
classification by Michael Johnston.” The history of both countries presents a

series of events of alleged large-scale corruption that have remained in

> UNDP, Institutional arrangements to combat corruption, 17.
¢ Marie Chéne, “Coordination Mechanisms of Anti-Corruption Institutions”, U4 Expert
Answer, accessed July 12, 2017, 3-4, https://www.u4.no/publications/coordination-
mechanisms-of-anti-corruption-institutions/pdf
” Michael Johnston, Syndromes of Corruption: Wealth, Power, and Democracy (Cambridge:
Cambridge University Press, 2005), 223.
6



opacity, but since the second decade of the 21st century many of these cases
have begun to be brought to justice and denounced by increasingly less

tolerant societies.

Recently, Guatemala implemented institutional reforms to tackle corruption.
The most important of them is the creation of the International Commission
against Impunity in Guatemala, which has the power to investigate and assist
the Public Prosecutor’s Office in the prosecution of certain crimes. This
institutional multiplicity in the investigation phase has been presenting very
positive results such as “bringing to court 161 public servants for corruption
offenses, removing hundreds of police officers involved in cases of
corruption and promoting more than 204 investigations.” These outcomes
suggest that institutional multiplicity and coordination may, in some

instances, be an effective strategy in the fight against corruption.

Institutional multiplicity and effective coordination in the institutional
framework of the anti-corruption system could be an option for other
countries with similar problems. Thus, the purposes of this Thesis are to (1)
compare the institutional framework of the law enforcement anti-corruption
systems between El Salvador and Guatemala during the period 2015-2016
regarding the impact of institutional multiplicity and coordination on the
criminal investigation of corruption offenses, and (2) to identify the strengths
and weakness in each case and to conclude with a set of recommendations to

improve the Salvadoran system.

& The Washington Office on Latin America, “;Qué ha logrado la CICIG?”, CICIG, accessed
August 3, 2017, http://cicig.org/uploads/img/2015/others/NOT_034_20150420_Wola.jpg
7



Based on the criteria, this Thesis is divided into nine chapters:

e The first three chapters present the reader with the introduction,
theoretical framework and methodology applied;

e The fourth chapter describes the legal frameworks and main mandates
of the institutions part of the anti-corruption systems in El Salvador
and Guatemala;

e The fifth, sixth and seventh chapters analyse the existence (or lack) of
institutional multiplicity and/or inter-institutional coordination and
comprises a comparative analysis of the strengths and weaknesses of
each case;

e This Thesis concludes with the eighth and ninth chapters which include
the main findings and conclusions of the research along with a set of

recommendations for the Salvadoran case.



2. Theoretical framework and literature review

2.1. Law enforcement anti-corruption system

As pointed out by Langseth, Stapenhurst and Pope® there are no easy
solutions or ideal models to fight against corruption. On the contrary, their
main argument is that considering that each country is unique in its own
history, culture, political system, and development stage, there is no anti-
corruption framework that can be replicated exactly from country to country;
however, there are experiences and learned lessons that can be shared from
one country to another. These authors proposed the "National Integrity
System" as a holistic method of fighting corruption. It consists of not only
analyzing the work from each institution separately (be it a regulatory
framework or practice), but also considering institutional and other inter-
relationships, inter-dependence and combined effectiveness. It comprises
eight pillars: public awareness, public anti-corruption strategies, public
participation, watchdog agencies, the judiciary, the media, the private sector,

and international cooperation.

This Thesis will be developed using this approach of understanding
corruption as a multidimensional problem and consequently reforms against
corruption from a holistic and systemic perspective. The pillars evaluated

have been limited to those involved in the law enforcement process,

°® Petter Langseth, Rick Stapenhurst and Jeremy Pope, The Role of a National Integrity
System in Fighting Corruption, EDI working papers (Washington, DC: World Bank, 1997), 2,
http://documents.worldbank.org/curated/en/165851468762295346/The-role-of-a-national-
integrity-system-in-fighting-corruption
9



considering that "convictions of corrupt officials not only disrupt corrupt
networks, but also shake up the environment in which corruption can
flourish, and increase deterrence by making it clear that there will be no
impunity."'® In this sense, the focus of this Thesis will be the analysis of the

law enforcement anti-corruption system.

To analyze the anti-corruption systems, one must take into consideration not
only what is mentioned by the international conventions but also the
available literature, which indicates that said systems invariably have one or
more of these three functions: investigation and enforcement; corruption
prevention; and awareness and education according to Alan Doig et al."
Marie Chéne' will also add inter-agency cooperation, and others like Mariana
Prado, Lindsey Carson and lzabela Correa' argue that in an anti-corruption
framework, institution should perform three principal functions: oversight,

investigation and punishment.

This research will use the model of distribution of functions in the law
enforcement anti-corruption system by Prado, Carson & Correa. The model
defines that oversight implies the monitoring and control of the

management of public goods with the purpose of identifying illegalities

' Benjamin B. Wagner and Leslie Gielow Jacobs, “Retooling Law Enforcement to Investigate
and Prosecute Entrenched Corruption: Key Criminal Procedure Reforms for Indonesia and
Other Nations”, University of Pennsylvania Journal of International Law 3 (Fall 2008): 184,
http://scholarship.law.upenn.edu/jil/vol30/iss1/3

" Alan Doig, David Watt and Robert Williams, “Why Do Developing Country Anti-
Corruption Commissions Fail to Deal with Corruption? Understanding the Three Dilemmas of
Organisational Development, Performance Expectation, and Donor and Government Cycles”,
Public Administration and Development 27, no. 3 (August 2007): 252, doi:10.1002/pad.452.

2 Chéne, “Coordination Mechanisms of Anti-Corruption Institutions”, 4.

¥ Mariana Prado, Lindsey Carson and lzabela Correa, “The Brazilian Clean Company Act:
Using Institutional Multiplicity for Effective Punishment”, Osgoode Hall Law Journal 53, no.1
(2015): 126, http://digitalcommons.osgoode.yorku.ca/ohlj/vol53/iss1/5

10



committed by public servants and imposing administrative sanctions when
appropriate; /investigation is the process of carrying out all the steps leading
to the determination of punishable acts and the identification of their
perpetrators and participants; and punishment is the consequence or effect

imposed upon a person convicted for violating a legal provision. '

To implement these functions, Article 6 of United Nations Convention
Against Corruption (UNCAC) states that "each State Party, in accordance with
the fundamental principles of its legal system, shall ensure the existence of a
body or bodies, as appropriate, to prevent corruption” and fulfill any other
functions identified. These specialized bodies may be either independent or
located in any of the different organs of the State. They can include
independent’> anti-corruption agencies, supreme audit institutions,
ombudsmen, access to public information institutes, public ministries, and

presidential agencies for transparency and anti-corruption, among others.

Some countries have chosen to delegate all functions to a single independent
institution, like Hong Kong Independent Commission against Corruption,
Singapore's Corrupt Practices Investigation Bureau and Botswana Directorate

on Corruption and Economic Crime.

' Prado, Carson and Correa, “The Brazilian Clean Company Act”, 126.

15 United Nations Convention Against Corruption, Article 9,
https://www.unodc.org/documents/brussels/UN_Convention_Against_Corruption.pdf and
Inter-American Convention Against Corruption, Article 1,

http://www.oas.org/en/sla/dil/docs/inter_american_treaties_B-58_against_Corruption.pdf
11



By contrast, a different approach is observed in countries like El Salvador and
Guatemala, where instead of establishing a specialized body, the countries
have chosen to distribute the oversight, investigation and punishment
powers in several entities, in some cases even assigning the same function to

more than one institution.

Considering this distribution of functions in the law enforcement anti-
corruption systems, two categories are key to analyze their proper systemic

functioning: coordination and institutional multiplicity.

2.2. Coordination

In theory, for this type of institutional arrangement to be efficient and
effective in preventing and reducing corruption, coordination is required not
only among agencies that perform similar functions, but also among those
that generate inputs in the pre- and post- enforcement. Of course, each
institution is created with a specific mandate, but in practice one institution’s

function cuts across the others’.

However, experience indicates that in most countries coordination among
institutions remains weak or non-existent. As Chéne'® pointed out, some of
the reasons for this lack of coordination may be the diversity of mandates of

these institutions, overlapping mandates, the desire for media protagonism

'® Chéne, “Coordination Mechanisms of Anti-Corruption Institutions”, 2.
12



at the expense of other entities, lack of political independence, and even in

some cases a general institutional lack of clarity.

On the other hand, as Klitgaard'’ points out, the prevention, investigation
and sanctioning of corruption offenses will not be successful unless several
government agencies work together. The process by which each of the
agencies part of the anti-corruption system carries out the activities that
correspond to its legal framework, and communicates and interacts with the
other institutions of said system will be known in this Thesis as inter-

institutional coordination.

Among the elements that Klitgaard'® proposes to overcome this lack of
overall coordination are running participatory workshops, developing a
national strategy against corruption, and overcoming the sense of impunity
by prosecuting some high-level officials, as well as creating an inter-agency
mechanism to coordinate the anti-corruption effort (including following up

individual cases but also prevention), among others.

2.3. Institutional multiplicity

Upon setting up the institutional framework of an anti-corruption system,

some countries choose the traditional model of establishing a single

institution charged with fulfilling the oversight function, one with an

'” Robert Klitgaard, “Strategies against Corruption”. Foro Iberoamericano sobre el Combate
a la Corrupcion, Santa Cruz de la  Sierra (June 15-16, 1998): 9,
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.454.9660&rep=rep1&type=pdf
'® Klitgaard, “Strategies against Corruption”, 4.
13



exclusive monopoly of criminal investigation and another exclusively charged
with criminal punishment. However, in some cases, a major scandal® may
expose the weakness of existing structures and, as Meagher®® pointed out, in
most cases, the seriousness of these crises leads to measures such as the
creation of additional structures to address gaps, weaknesses and newly

emerged opportunities for corruption.

This "overlap of anti-corruption functions among various governmental
entities"?' will be the definition that will be adopted in this Thesis to analyze
the existence or lack of /institutional multiplicity in the law enforcement
anti-corruption systems. Further emphasis must be made on the fact that to
be considered as institutional multiplicity, the alternative paths offered within

a single system must come from different public institutions.

In some cases, as exposed by Prado et al.??, a lack of institutional alternatives
may lead to the establishment of patterns that include the lack of
investigation and sanction, especially of persons or companies linked to
power structures, maintaining impunity schemes. In this context, the creation

of additional structures can create conditions to compensate for this lack of

' For example, the killing in Guatemala of three Salvadoran deputies of the Central
American Parliament in February 2007 and the subsequent murder in prison of the four
policemen detained as suspects in this crime led Guatemalan society and State to
materialize, in September 2007, the efforts that had been made since 2006 to create the
International Commission against Impunity in Guatemala (ICAIG). See Steven Dudley, “Elites y
crimen organizado en Guatemala: la CICIG”, InSight Crime, accessed September 1, 2017,
http://es.insightcrime.org/investigaciones/elites-y-crimen-organizado-en-guatemala-la-cicig

20 Patrick Meagher, “Anti-corruption Agencies: Rhetoric Versus Reality”, The Journal of
Policy Reform 8, No. 1 (March 2005): 70,
http://dx.doi.org/10.1080/1384128042000328950

2! Prado, Carson and Correa, “The Brazilian Clean Company Act”, 111.

22 Prado, Carson and Correa, “The Brazilian Clean Company Act”, 129.

14



action, leading to destabilization and even a change in these established

patterns.

Institutional multiplicity could serve as a strategy to fight corruption either
through proactive institutional multiplicity (limiting opportunities for
corruption) or reactive institutional multiplicity (increasing the likelihood of
catching and sanctioning corrupt behavior). However, the success of the
implementation of an effective system of institutional multiplicity depends on
each Government’s ability in public management and administration due to a

limitation of resources or the type of function to be performed.

As mentioned by Prado et al.??, the possible benefits generated by
institutional multiplicity are, first, competition, recommended by Thomas
Heller** as a strategy for effective change in established organizations, as
effective change can come by easier when organizations are motivated by
incentives that come with competition. Heller also argues that when multiple
legal organizations have non-exclusive jurisdiction, the ability of the
incumbent institution to resist change is reduced. When applied to the anti-
corruption efforts, competition can create pressure for organizations to
address those obstacles that hamper their ability to combat corrupt activity
effectively. Secondly, compensation, when institutions with overlapping
roles can serve as gap-filling in circumstances in which the original

institutions have failed to adequately perform their work (be it monitoring,

# Prado, Carson and Correa, “The Brazilian Clean Company Act”, 135.

** Thomas Heller, “An Immodest Postscript”, in Beyond Common Knowledge: Empirical
Approaches to the Rule of Law, eds. E.G. Jensen and T.C. Heller (Stanford: Stanford University
Press, 2003): 406-409.

15



investigating or punishing corruption offenses). Corruption is a complex,
multifaceted and constantly evolving phenomenon that presents investigative
officials with unique challenges. As such, having a multiplicity of institutions
that can perform the same function could be the best mechanism to ensure
that corruption is thoroughly investigated and sanctioned. As Prado et al.*
mentioned, institutional multiplicity can reduce the risks of institutional
weaknesses in each of the stages of the anti-corruption law enforcement
process. Thirdly, institutional multiplicity could result in collaboration to the
extent that multiple institutions mean that more human, financial and other
resources are available for the performance of a single task. And a fourth
advantage of institutional multiplicity is cooperation, where each institution
contributes with its different capacities and strengths to perform a certain
task, resulting in all oversight, investigation and punishment functions being

performed in a more specialized and effective way.

Positions on the relevance of having more than one institution performing
the same function are varied and even antagonistic. On one hand, there are
positions such as Eguizabal’s®®, which endorse that institutional multiplicity
strengthens the rule of law and allows for the investigation of cases that
otherwise would have gone unpunished, leaving? the existing institutions

intact and merely providing alternative paths for achieving the objectives of

* Prado, Carson and Correa, “The Brazilian Clean Company Act”, 135.

% For example, in the case of Guatemala. See Cristina Eguizabal, “Logros - y limitaciones -
de la Comisién internacional contra la impunidad en Guatemala (CICIG)”, FUNDE,
http://www.funde.org/logros-y-limitaciones-de-la-comision-internacional-contra-la-
impunidad-en-guatemala-cicig

*” Prado, Carson and Correa, “The Brazilian Clean Company Act”, 133.

16



enforcing the law. On the other hand, academics like Alan Doig et al. *® assert
that institutional multiplicity does not strengthen national institutions but
instead substitutes them, affecting national sovereignty, and resulting in
serious gaps in the entire anti-corruption implementation effort* or even

displacement of the original institutions.**

Based on this theoretical framework, the following chapter describes the
methodology and criteria used for the comparative analysis of the categories
of institutional multiplicity and coordination in the law enforcement anti-

corruption systems of El Salvador and Guatemala.

28 Doig, Watt and Williams, “Why Do Developing Country Anti-Corruption Commissions Fail
to Deal with Corruption?”, 252.
29 Chéne, “Coordination Mechanisms of Anti-Corruption Institutions”, 1.
® Prado, Carson and Correa, “The Brazilian Clean Company Act”, 133.
17



3. Methodology

The main argument of this Thesis is that institutional multiplicity and
coordination can explain, at least partially, why the Guatemalan law
enforcement system has displayed a stronger vitality in criminal investigation
of corruption offenses during 2015-2016 than its Salvadoran counterpart.
The institutional multiplicity argument suggests that the inter-dependence
among the Guatemalan anti-corruption system might be positive: “if one

process is flawed, another may be able to compensate.”'

El Salvador and Guatemala are neighbouring countries that share some
similarities: both have indigenous roots, were colonized by the Spanish
Empire, went through independence processes to constitute themselves as
democratic republics; experienced long periods of military dictatorship and
bloody civil wars culminating in the signing of Peace Agreements with the
United Nations (UN) mediation in the 1990s. Presently, both countries have
presidential systems with separation of powers and regular democratic
elections. At a social scope, both countries show high levels of inequality??

and violence** originated by criminal groups.

' Prado, Carson and Correa, “The Brazilian Clean Company Act”, 163.

2 According to data from the most recent Gini Index for each of the countries, El Salvador
had a score of 41.8 (in the 2015 ranking) and Guatemala, 48.7 (in 2014) on a scale of 0
(equality in income for all) to 100. See “Gini Index”, World Bank, accessed October 9, 2017,
https://www.indexmundi.com/facts/indicators/SI.POV.GINI/rankings

3 According to the World Health Organization, the homicide rate in El Salvador in 2017
was 63.2 and 36.2 in Guatemala. The world average rate was 6.4 homicides per 100,000
inhabitants. See Internacionales, “Latinoamérica tiene la tasa mas alta en homicidios”, La
Prensa Grdfica (El Salvador), May 18, 2017,
https://www.laprensagrafica.com/internacional/Latinoamerica-tiene-la-tasa-mas-alta-en-
homicidios-20170518-0072.html

18



Considering these similarities between El Salvador and Guatemala, a
comparative case study method was used to develop this research. Said
method, according to Goodrick, "involves the analysis and synthesis of the
similarities, differences and patterns of two or more cases that share a
common focus or goal."* To carry out the comparative analysis correctly, the
specific characteristics of each case were described in depth, to contrast both
cases and identify those elements that were generating different results in

the criminal investigation of corruption offenses.

To answer the argument of this Thesis, three main questions were
considered:

(1) What is the institutional framework of the law enforcement system for
criminal investigation of corruption offenses in El Salvador and in Guatemala?
(2) What kind of interactions exist among the institutions in the law
enforcement system for criminal investigation of corruption offenses in El
Salvador and in Guatemala? and

(3) What are the strengths and weaknesses of the institutional frameworks of
the law enforcement anti-corruption system for criminal investigation in El

Salvador and in Guatemala?

To answer these research questions, a comparative study between both

countries was conducted establishing the Prado, Carson and Correa’s

**Delwyn Goodrick, Estudios de caso comparativos, Sintesis metodoldgicas: sinopsis de la
evaluacion de impacto no.9 (Florencia: Centro de Investigaciones Innocenti de UNICEF,
2014): 1, https://www.unicef-irc.org/publications/pdf/MB9ES.pdf

19



distribution of functions® as variables of analysis: oversight, investigation

and punishment, which are applicable to the institutional frameworks of El

Salvador and Guatemala (see Table 1). For each of these variables, the

indicators of coordination and institutional multiplicity were analyzed. This

thesis finishes with its main findings, conclusions and recommendations to

improve the law enforcement anti-corruption system in El Salvador.

Table 1. Operational matrix of the Thesis

Variables Indicators Sources
e Description of the institutions and the
institutional framework
e El Salvador
o Description of the existence and level
(or lack) of institutional multiplicity . .
e . Interviews, public
o Description of the existence and level . .
o data, legislation,
(or lack) of coordination -
official
Oversight e Guatemala information,
o . access to public
o Description of the existence and level information
(or lack) of institutional multiplicity request
o Description of the existence and level
(or lack) of coordination
e Analysis of the strengths and weaknesses of
each country’s institutional framework to
perform the oversight function
e Description of the institutions and the
institutional framework
e El Salvador
o Description of the existence and level
(or lack) of institutional multiplicity . .
N i Interviews, public
o Description of the existence and level . )
o data, legislation,
(or lack) of coordination o
. official
Investigation inf :
e Guatemala information, _
o . access to public
o Description of the existence and level information
(or lack) of institutional multiplicity request

o Description of the existence and level
(or lack) of coordination

Analysis of the strengths and weaknesses of
each country’s institutional framework to
perform the investigation function

** Prado, Carson and Correa, “The Brazilian Clean Company Act”, 126.
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e Description of the institutions and the
institutional framework

e El Salvador
o Description of the existence and level
(or lack) of institutional multiplicity
o Description of the existence and level
(or lack) of coordination

Interviews, public
data, legislation,
official
Punishment information,

) GuatemIgleascri tion of the existence and level | 2<<5° to - public
o p information

(or lack) of institutional multiplicity request
o Description of the existence and level
(or lack) of coordination

e Analysis of the strengths and weaknesses of
each country’s institutional framework to
perform the punishment function

Source: Author.

It should be emphasized that even though this Thesis will analyze the
existence (or lack) of coordination and institutional multiplicity in the three
anti-corruption functions defined, the main focus will be set upon the
criminal investigation and punishment functions for three main reasons: 1)
The legal powers of the International Commission against Impunity in
Guatemala (ICAIG) are limited to its contribution to investigations in criminal
proceedings; 2) in El Salvador, there could be institutional multiplicity in case
of investigations for administrative violations, but this research does not
attempt to delve into this type of procedure, which will be considered in the
oversight stage as preventive and dissuasive actions in the fight against
corruption, and independent of the criminal sanction®; and 3) because an

administrative sanctioning process is not an effective deterrence measure: it

% Prado, Carson and Correa, “The Brazilian Clean Company Act”, 133.
21




does not have the same impact on reducing the levels of impunity®” nor on

the level of perception of corruption that the criminal sanction process has.

The institutions under analysis have two key characteristics that make them
comparable: 1) these institutions were created by the Constitution of the
Republic, by a Law on the Republic or an Executive Order, and 2) have direct
competence in the oversight, investigation or punishment function in the
fight against corruption. Considering the above, Table 2 presents the

institutions that have been analyzed in each country.

Table 2. Institutions of Salvadoran and Guatemalan anti-corruption
systems according to the distribution of functions

Country _ Anti-corruption f_unc_tions _
Oversight Investigation Punishment
e Probity Section e Office of the e Judicial Branch
e General Accounting General Attorney of of El Salvador
Office the Republic
e Institute for Access to
Public Information
El Salvador e Tribunal of Government
Ethics
e Secretariat for
Participation,
Transparency and
Anticorruption
e Comptroller General of e Public Prosecutor’s e Judicial Branch
the Republic Office of Guatemala
Guatemala . Presidgnt_ial o Interna_tio_nal
Commission for Commission
Transparency and against Impunity in
Electronic Government Guatemala

Source: Author.

To verify the existence and levels (or lack) of institutional multiplicity, an

analysis will be made to determine if, in practice, the formal institutions offer

3 Wagner and Jacobs, “Retooling Law Enforcement to Investigate and Prosecute
Entrenched Corruption”, 184.
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alternative paths to carry out oversight, investigation and punishment
functions in the fight against corruption during 2015 and 2016; and if in this
scheme institutions compete, compensate, collaborate, or cooperate among

themselves.

On the other hand, to analyze the existence and levels (or lack thereof) of
coordination, the existence and practical application of formal and informal
mechanisms will be analyzed, such as bilateral or multilateral cooperation
agreements, offices especially created to coordinate joint efforts within the
institutions, joint investigation groups, integrated databases, the existence of
coordinating commissions, the periodicity of communications, joint trainings,
sharing of information, files referred from one institution to another, and
even the level of feedback that the institutions that submitted a case

obtained from the institutions that received it, among others.

To conduct the research, in the first stage, a bibliographic review was carried
out, analyzing primary and secondary data: academic literature, legislation,
official documents, websites, press releases, journal articles, and other
published data. In the second stage, 14 semi-structured interviews with key
actors from both countries were carried out® to gather information and
mainly qualitative and empirical data. In the third stage, the information that
could not be gathered through the bibliographic review nor the interviews,
was requested through the mechanism established in each country’s Law on

Access to Public Information, which requires that all public institutions in El

8 See Appendix 1 for the details of the interviews conducted and Appendix 2 for the
interview methodology and interview guide for key actors.
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Salvador and Guatemala deliver a response to a formal request of information

in less than 15 or 20 working days, respectively.

To ensure the compliance with ethics in research and to address privacy
issues, all interviewees were provided with information on the research goals
and the measures adopted to guarantee the participant’s privacy. In addition,
it was clearly stated that participation was voluntary and that interviewees

could refuse to answer questions when they considered it necessary.

All of this was specified in the Informed Consent Form* drawn up based on
the recommendations of the European Commission on Research Ethics.” Each
interviewee was asked to read carefully and sign the form at the beginning of

each interview if they agreed to take part in it.

The following limitations were identified during the research process: 1) the
criminal process for corruption offenses taken as examples are studied until
the investigation stage due to the lack of information in regards to the
existence of further resolutions in the judicial system, 2) despite numerous

efforts* to interview representatives of the Office of the Attorney General of

3 See Appendix 3, Agreement of Confidentiality and Non-Diffusion of Information.

*° Directorate-General for Research and Innovation (European Commission), Ethics for
Researchers (Brussels: European Commission, 2013): 14-15, doi: 10.2777/7491

" It is worth highlighting the difficulties to obtain an interview with some public
institution officials, particularly those from El Salvador. In the case of the General Accounting
Office and Judicial Branch, despite having sent two formal requests by official and electronic
mail and having made numerous phone calls for over two months, both Heads never replied
nor delegated someone to do it. The most serious case is that of Office of the Attorney
General of the Republic. Despite having sent two formal requests, and after numerous
communications with his office that went unanswered, and having sent a written request to
the Deputy Attorney General, his office finally replied through an email from his assistant,
dated August 16, 2017, stating that "he was not authorized by the Attorney General to
provide the requested interview".
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the Republic (OAGR), General Accounting Office (GAO) and Judicial Branch in
El Salvador (JBES), the authorities did not respond, so in order to address this
lack of primary information, an exhaustive bibliographic review was
conducted, and 3) in some cases the institutions did not provide the
statistical data requested for the comparative period (2015-2016); for this
reason, it was necessary to use publicly available statistical data that was

closest to the period of analysis.
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4. Institutional framework for criminal investigation of

corruption offenses in El Salvador and Guatemala

In El Salvador and Guatemala, the Constitution of the Republic as a
fundamental rule has a legal, political, social, economic, but above all, ethical
content. Within that framework, the Salvadoran and Guatemalan
Constitutions create institutions with different purposes to prevent

corruption offenses, investigate or punish them.

Considering this, a brief description of the entities that are part of each
country’s anti-corruption institutional framework will be made. In each case
the contents will highlight a) the mandates of these institutions to carry out
the oversight, investigation or punishment function, and b) the legal
provisions for the existence (or lack) of institutional multiplicity or

coordination.

4.1. Institutional framework of the Salvadoran anti-corruption

law enforcement system

The Salvadoran institutional framework to fight against corruption is

regulated at different levels and is integrated by multiple instances of public

administration, identifying the following:
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Table 3: Institutional framework of the Salvadoran law enforcement
anti-corruption system

Institution Competences | Legal framework
Probity Section Oversight e Law on lllicit Enrichment of Public
Servants
General Accounting Office Oversight e Constitution of the Republic
e Law on the General Accounting Office
Institute for Access to Oversight e Law on Access to Public Information
Public Information e Regulations of the Law on Access to
Public Information
Tribunal of Government Oversight e the Law on Government Ethics
Ethics
Secretariat for Participation, | Oversight e Internal Rules of the Executive Branch

Transparency and
Anticorruption

Office of the Attorney
General of the Republic

Investigation

Constitution of the Republic
Criminal Procedure Code

Law on the Office of the Attorney
General

Judicial Branch of El
Salvador

Punishment

Constitution of the Republic
Judicial Service Act
Law on the Judicial Branch

Source: Author.

There are other institutions that will not be subjected to study in this Thesis*
because they do not have a direct role in the fight against corruption;

however, their actions contribute to the work performed by the entities as

part of the law enforcement anti-corruption system:

e Judicial

Section of the Supreme Court of Justice (SCJ) are responsible for the
analysis and investigation of both the performance of judges and the

professional duties of notaries and lawyers. These entities report to

SCJ.

e Legislative Assembly participates as a comptroller of the public

administration

Investigation

2 See Chapter 2 on the methodology used.
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appointment of second degree officials*, reception of work reports*;
inquiries, impeachment processes, and the formation of ad hoc

commissions to investigate situations of public interest.

Furthermore, the Salvadoran legal framework contemplates two types of
sanctions: administrative**, when liability is determined for public servants;
and criminal*®, when responsibility for the commission of corrupt offenses is
determined against the public administration. A civil responsibility, as
established by GAO, is also contemplated, though it is oriented towards the
restitution of assets. However, as it was mentioned before*’, administrative
sanctions will be considered as an element of the oversight function, which
may be an important element for the judges at the stage of punishment, but
which does not carry the same weight as a criminal sanction and therefore

cannot be considered its substitute.

4.1.1 Oversight

* Magistrates of SCJ, Magistrates of GAO, Attorney General of the Republic, and President
of TGE, among others.

*“ It receives work reports from the Executive, OAGR, GAO. Said reports can either be
approved or rejected.

* The legislation gives powers to four entities to impose administrative sanctions: Civil
Chamber of SCJ, GAO, TGE, and IAPI.

* See Appendix 4, Criminal sanctions for corruption offenses committed by public
servants in El Salvador.

* See Chapter 2 on the methodology used.
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4.1.1.1 Probity Section

Law on lllicit Enrichment of Public Servants (LIEPS) was approved by
Legislative Decree No. 2833 in 1959. This law, which has been in force for 58
years, is the first regulation that explicitly dictates that public servants are
required to submit their asset statement before JBES through Probity Section;
said statement must list their own assets, credits, salaries, rents, and shares,
along with those listed under the names of said official’s spouse and

children.

Probity Section has its legal basis in Article 27 of LIEPS and Article 113 of the
Law on the Judicial Branch, which was approved by Legislative Decree No.
123 in 1984, which confers different functions to this Section,*® such as: 1)
To receive the asset statements referred to in Article 3 of LIEPS and to inform
SCJ of violations of the obligation imposed by that provision, and 2) Inform
SCJ when the examination of an asset statement shows signs of illicit
enrichment by a public servant, so that the latter may order a trial for illicit

enrichment* when appropriate.

8 Law on the Judicial Branch of El Salvador, Article 114,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/171117_072959054_
archivo_documento_legislativo.pdf

49 Law on Ilicit Enrichment of Public Servants, Article 9,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/1FE8D710-2645-
4A27-848E-8F383EB25211.pdf
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To gain knowledge regarding the coordinating mechanisms of this office, the
Chief of Probity Section was interviewed.*® He explained that for coordinating
purposes, OAGR is notified and sent a certification of the official process just
as Court Plenary of SCJ orders a trial so that the former can initiate the
corresponding criminal action.’’ In addition, Article 24 of LIEPS establishes
the obligation to GAO to provide all the information requested by Probity

Section for an investigation.

Regarding its sanctioning power, non-compliance with the presentation of
asset statement results in the imposition of a fine, which ranges from one
hundred to five thousand colones*? (Article 17). This is not consistent with the
original intention to prevent corruption, making it easier to pay a fine than to

declare an illegal asset growth.

4.1.1.2 General Accounting Office

Law on the General Accounting Office (LGAO) was approved by Legislative
Decree No. 438 in 1995. GAO has its legal basis in the Constitution of the
Republic® and, according to Article 1 of LGAO, its main function is to

supervise, in its double administrative and jurisdictional aspect, both public

** Interview 1.

' Law on illicit Enrichment of Public Servants, Article 22.

2 According to the prefixed currency exchange rate effective in El Salvador since 2001,
this would represent a range from US$11 to US$571.

** This institution has a special legal connotation that none of the other oversight
agencies in El Salvador have, as it is the only institution with a constitutional rank. See
Constitution of the Republic of El Salvador, Articles CXCV, CXCVI, CXCVIlIl and CClI,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/171117_072857074_
archivo_documento_legislativo.pdf
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treasury and the execution of the National Budget and the economic

management of all the public institutions without exception.**

To fulfill its purpose, GAO has preventive, oversight and sanctioning powers.
In its preventive function, this entity provides technical support by
formulating audit recommendations aimed at preventing irregularities from
happening.>® It exerts its oversight powers®® through carrying out financial,
management and special audits. The sanctioning function is carried out
when, based on the findings of the audits, responsibilities for irregularities

are established and thus lead to administrative®” and/or civil*® sanctions.>®

Regarding the control of the use of public funds function, GAO conducts two
types of examinations: a) the defined by law scheduled audits of entities that
execute public funds, and b) special examinations, which are those audit
processes that GAO carries out at the request of the Head of the institution

itself, following a citizen complaint or some finding detected by GAO itself.

Regarding coordination, GAO’s Court of First Instance shall proceed to the

audit of accounts ex officio once an audit report is received to determine (any

>4 Law on the General Accounting Office (LGAO), Article 3,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/171117_072932880_
archivo_documento_legislativo.pdf

>> LGAO, Article 3.

6 LGAO, Article 29.

> LGAO, Article 54.

8 LGAO, Article 55.

** According to Article 107 of LGAO, this sanction cannot be less than ten percent nor
more than ten times the monthly salary received by the person responsible at the date on
which the responsibility was generated.
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resulting) financial and administrative responsibilities®®; the same resolution
ordering the proceeding for Judgment of Accounts will be notified to OAGR
to be part of that trial. Moreover, Article 56 of LGAO orders the President of
GAO to communicate, within a maximum period of 24 hours, to OAGR all

possible criminal offenses that may have been discovered.

4.1.1.3 Institute for Access to Public Information

Law on Access to Public Information (LAPI) was approved by Legislative
Decree No. 534 in 2011, with the main purpose of ensuring the right of
access to public information for all persons to contribute to the transparency
of public management. This would be done through the dissemination of
information generated by all public entities, boost law enforcement within
public institutions and agencies, and "contribute to the prevention and

combating corruption."®

This law specifically recognizes the right of every person to be informed and
aims to provide the public with measures or mechanisms to have access to

data, records, documents, or procedures related to the public function.

The creation of IAPI®? guarantees the monitoring of possible corruption

offenses, since access to information contributes to strengthen the

€ LGAO, Article 66.
® Law on Access to Public Information of El Salvador (LAPI), Article 3,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/171117_073009410_
archivo_documento_legislativo.pdf
82 LAPI, Article 51.
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transparency of actions performed by public administration; therefore, the

Institute’s sanction power®® is crucial.

LAPI’s Article 76 describes and lists infringements, but, like LEIFP, sanctions
are administrative and impose a monetary fine®, and a 30-day suspension
only occurs when two or more serious infringements are committed within a

calendar year.

Regarding coordination, it should be noted that Articles 80 and 100 of LAPI,
which refer to IAPI itself and Information Officers from every institution, will
notify OAGR, when there is evidence that a criminal act has been committed,
and although it is not established in LAPI, according to information provided
by IAPI President Commissioner®®, information is also certified to TEG or GAO

when IAPI investigation identifies other irregular acts.

4.1.1.4 Tribunal of Government Ethics

Law on Government Ethics (LGE) was approved by Legislative Decree No.
1038 of 2006. The main purpose of this law is to regulate and promote the
ethical performance of public duties, and to prevent and detect corruption

offenses and sanction unethical acts.%®

8 LAPI, Articles 76 and 100.
 They range from US$263 to US$10,521 for very serious infractions.
% Interview 2.
66 Law on Governmental Ethics (LGE), Article 1,
http://www.teg.gob.sv/phocadownload/Legislaciones/RELEG.pdf
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According to the representative of TGE®” interviewed for this research, LGE
confers two main functions to this Tribunal: 1) training, dissemination and
promotion of an ethical culture® directed at public servants and citizens; and
2) a sanctioning function® for unethical acts, imposing monetary fines

ranging from 1 to 40 minimum wages.”

Regarding coordination, it is important to note that according to Articles 37
and 41 of LGE, TGE must inform OAGR, Civil Service Tribunal and/or GAO
that the commission of an illicit act is suspected. Finally, as in the case of
GAO, Probity Section and IAPI, all public institutions have a duty to support
TGE™ in the event of an investigation when the Tribunal requests information

from them.

4.1.1.5 Secretariat for Participation, Transparency and Anticorruption

Executive Decree Number 1 was approved by the President of the Republic at
the beginning of his presidential term in 2014. This Decree establishes a
reform to Article 53-E of the Internal Rules of the Executive Branch (IREB),
from which Secretariat for Participation, Transparency and Anti-Corruption
(SPTA) was created as an attachment to the Presidency of the Republic, with

jurisdiction exclusively over the Executive Branch.

5 Interview 3.

® | GE, Articles 58 and 59.

% LGE, Articles 30 and 42 and following.

® In El Salvador, minimum wages vary among business sectors: trade, manufacturing,
agricultural, services, and public service. TGE monetary fines use minimum wages set for the
trade sector. That is a range from US$263 up to US$10,521.

" LGE, Article 60.
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SPTA’s main functions’ are to encourage and guarantee the right of citizen
participation in public affairs, issuing guidelines to foster mechanisms and
procedures for transparency in government management, and to document

and analyze current or past irregularities in any Executive Branch institution.

According to the Secretary of Participation, Transparency and Anti-
Corruption, who was interviewed” for this research, the attribution of
analyzing irregularities is done ex officio or by notice based on the analysis
of internal audit reports. The findings of this analysis are presented to the
Head of the institution involved or to the person who filed the notice so that
they may directly submit a complaint to OAGR. SPTA collaborates with public
institutions to submit better, more elaborated claims to OAGR, which

contributes to reduce work in the criminal investigation phase.

4.1.2 Investigation

4.1.2.1 Office of the Attorney General of the Republic

Law on the Attorney General of the Republic (LAGR) was approved by

Legislative Decree No. 1037 of 2006. The main purpose of this Law is "to

regulate the organization and functions of OAGR, as well as the

establishment of the prosecutor’s career, based on the powers conferred by

72 Internal Rules of the Executive Branch, Article 53-E,

www.transparencia.gob.sv/institutions/9/documents/74663/download
3 Interview 4.
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the Constitution on the Attorney General of the Republic."* Like GAO and
JBES, OAGR is an institution created by the Constitution of the Republic which

clearly states that this is the only one capable of promoting criminal action.

According to these regulations, the powers” of OAGR are: to defend the
interests of the State and society; to direct the actions of National Civil Police
(NCP) when it comes to gathering evidence for the investigation of
punishable acts’; and to promote and exclusively exercise public criminal

investigation in accordance with the law.”

As part of its operation within the Salvadoran anti-corruption system, it is
established that if the investigations carried out at the administrative
headquarters (GAO, Probity Section, TGE and IAPI) identify a possible crime,
institutions should refer their findings to OAGR for further investigation,
since OAGR is responsible to defend the State's interest and prosecute those
irregular acts. OAGR directs criminal investigations and promotes criminal

action before the corresponding judges and courts.”

“ Law on the Attorney General of the Republic (LAGR), Article 1,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/171117_072930339_
archivo_documento_legislativo.pdf

> LAGR, Article 2.

6 Constitution of the Republic of El Salvador, Article CXCIII.

7 LAGR, Article 2.

78 Criminal Procedure Code (CPC) of El Salvador, Article 74,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/171117_072931433_
archivo_documento_legislativo.pdf and Constitution of the Republic of El Salvador, Article
CXClll.
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OAGR has three specialized units to conduct investigations of corruption
offenses: a) Specialized Anti-Corruption Unit, b) Financial Investigation Unit’,
and ¢) since 2016, the Group Against Impunity (GAl). According to GAI®
creation agreement, its main purpose is to identify, investigate and prosecute
complex cases that must be managed with a high level of confidentiality,
including cases that might involve corruption offenses.®” According to the
think tank ICEFI®, GAIl would have been the Salvadoran response to the
pressures to create an entity like the Guatemalan ICAIG, but there is
insufficient information to further determine the nature and scope of this

Group.

4.1.3 Punishment

4.1.3.1 Judicial Branch of El Salvador

Law on the Judicial Branch was approved by Legislative Decree No. 123 of

1984, establishing in Article 1% that Judicial Branch has the responsibility to

judge, punish and enforce what was judged in constitutional, civil, criminal,

79 Law Against Money Laundering of El Salvador, Article 3,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/1B53E30C-6A8A-
4BEB-B17C-C61A231992D3.pdf; Special Regulations of the Attorney General of the Republic
of El Salvador, Article 15, http://www.fiscalia.gob.sv/wp-content/uploads/portal-
transparencia/leyes/REGLAMENTO-ESPECIAL-DE-LA-FISCALIA-GENERAL-DE-LA-REPUBLICA.pdf;
and LAGR, Articles 70-75.

8 Agreement no. 114. Creation of Group Against Impunity (El Salvador: Public Ministry,
2016).

8 Gerardo Torres, “Fiscalia creara una unidad especializada contra la impunidad”, El Diario
de Hoy (El Salvador), September 14, 2016,
http://www.elsalvador.com/noticias/nacional/201683/fiscalia-creara-una-unidad-
especializada-contra-la-impunidad/

8 Carlos Melgar, La corrupcion: sus caminos e impacto en la sociedad y una agenda para
enfrentarla en el Tridngulo Norte de Centroamérica (Central America: ICEFI, 2017): 53-54.

8 Constitution of the Republic of El Salvador, Article CLXXII.
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commercial, labor, agrarian, and administrative litigation, and in others as
prescribed by law.?* The Judicial Branch shall be constituted by SCJ, Chambers

of Second Instance and all the courts.®

JBES is organized into four Chambers (Constitutional, Civil, Criminal, and
Administrative Litigation).®* Criminal Chamber has competence in this matter,
which extends to hearing those crimes regarding corruption of public

servants and employees, or individuals who corrupt them?.

In terms of institutional coordination, in 1996, the Legislative Decree No. 639
approved the Law on the Coordinating Commission for the Judicial Sector and
the Executive Technical Unit. The purpose of this Law is to create a space for
the coordination at the highest level of the institutions that comprise the
Judicial Sector: JBES, Ministry of Justice, OAGR, National Council of the

Judiciary, and Public Prosecutor of the Nation.

4.2. Institutional framework of the Guatemalan anti-corruption

law enforcement system

8 Republic of El Salvador, “Answer to the Questionnaire of the Fourth Evaluation Round of
MESICIC”, Organization of the American States, accessed September 11, 2017,
http://www.oas.org/juridico/PDFs/mesicic4_slv_resp.pdf

& Constitution of the Republic of El Salvador, Article CLXXII.

86 Law on the Judicial Branch of El Salvador, Article 4,
https://www.asamblea.gob.sv/sites/default/files/documents/decretos/171117_072959054_
archivo_documento_legislativo.pdf

8 CPC, Articles 48 and 50.
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Guatemala, like El Salvador, has an institutional framework to fight against

corruption regulated at different levels and integrated by multiple agencies,

as the following table shows.

Table 4: Institutional framework of the Guatemalan law enforcement
anti-corruption system

Institution Competences | Legal framework

Comptroller General of the Oversight e Political Constitution of the Republic

Republic e Law on the Comptroller General of
the Republic

Presidential Commission for Oversight e Governmental Agreement No. 360-

Transparency and Electronic
Government

2012

Public Prosecutor’s Office

Investigation

Political Constitution of the Republic
Law on the Public Prosecutor’s Office

International Commission
against Impunity in Guatemala

Investigation

Agreement to Establish the
International Commission against
Impunity in Guatemala

Judicial Branch of Guatemala

Punishment

Political Constitution of the Republic
Law on the Judicial Branch

Source: Author.

However, as in the case of El Salvador, there are other institutions that will

not be studied in this Thesis® as they do not have a direct role in the fight

against corruption; however, their actions contribute to the work performed

by the entities part of the law enforcement anti-corruption system:

e Human Rights Attorney which is the regulatory authority® for the Right

of Access to Public

Guatemala.

Information,

as established

in the LAPI of

e Congress of the Republic participates as a comptroller of the public

administration through the enactment of laws, appointment of second

degree officials, reception of work reports, impeachment processes,

8 See Chapter 2 on the methodology used.

8 lLaw on Access

to Public

Information

of Guatemala, Article 46,

http://www.oas.org/juridico/pdfs/mesicic4_gtm_acceso.pdf
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and to appoint commissions of inquiry in specific matters of the public

administration.®
As in the case of El Salvador, Guatemalan legislation contemplates two types
of sanctions: administrative®’, where the action or omission contravenes the
administrative legal order, and criminal®?, when responsibility, decision,
action, or omission made by officials or individuals is determined and that, in
accordance with current criminal law, constitute corruption offenses.
However, as it was previously mentioned, such administrative sanctions will

be addressed as part of the legal powers of the oversight institutions.

4.2.1 Oversight

4.2.1.1 Comptroller General of the Republic

Law on the Comptroller General of the Republic (LCGR) was approved by
Legislative Decree No. 1126 in 1956. Article 3 of the Law establishes that
CGR is responsible, among others, for determining whether the institutional
management of entities subject to its supervision is carried out under criteria
of probity, efficiency, efficacy, transparency, economy, and equity. Therefore,
according to Article 4, CGR will have the power to conduct the examination

of operations and financial-administrative transactions through audits;

% Political Constitution of the Republic of Guatemala, Article CLXXI,
https://www.oas.org/juridico/mla/sp/gtm/sp_gtm-int-text-const.pdf
" The legislation grants both CGR and JBG powers to apply administrative sanctions.
2 See Appendix 5. Criminal sanctions for corruption offenses committed by public
servants in Guatemala.
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promote by its own initiative and be a private prosecutor® in legal actions
against public servants; promote administrative sanctions and anti-corruption
mechanisms; verify the veracity of the information contained in asset
statements submitted by public servants; and to collaborate with Public
Prosecutor’s Office (PPO) in the investigation of crimes against public

treasury.

To learn more about the organization’s functions, the Deputy Comptroller on
Public Expenditure Quality was interviewed.** He explained that to perform its
functions, the institution is divided into 13 Directorates that oversee carrying
out audits: 12 that oversee carrying out scheduled audits and one oversees
carrying out unplanned audits that arise from the citizen's reports or from
the requirements of PPO, Congress or Judicial Branch, to be able to attend to

these requirements more quickly.

According to Article 39 of LCGR, the organization has the power to impose
administrative and monetary sanctions® when it is found that public servants
incur some infraction. It also has the power to impose the corresponding
monetary sanctions for breaching of the provisions of the Law on Probity and

Responsibility of Public Servants, and other laws on the subject.

% Law on the Comptroller General of the Republic (LCGR), Articles 30 and 38,
http://leydeguatemala.com/ley-organica-de-la-contraloria-general-de-
cuentas/objetivos/8966/

* Interview 9.

% Ranging from US$273 to US$10,921 according to the 2017 currency exchange rate in
Guatemala at Q7.33 per dollar.

% LCGR, Article 16.
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Regarding coordination, CGR must report to PPO any findings that could
indicate the commission of any type of illicit activities. In addition, all entities
have the obligation to collaborate with CGR during any investigation

process.’’

4.2.1.2 Presidential Commission for Transparency and Electronic

Government

Governmental Agreement No. 360-2012, signed by the President of the
Republic in 2012, establishes the Presidential Commission for Transparency
and Electronic Government (PCTEG) which aims to promote a culture of
transparency and the fight against corruption in the entities of the Executive
Branch through the implementation of tools that allow free access to public
information and the promotion of electronic government. PCTEG reports to

the Vice-President’s office.

Its direct precursor was the Secretariat of Control and Transparency (SCT),
which was tasked with carrying out investigations of possible corruption
cases. In 2012, it received 483 complaints and presented 24 of these cases
to PPO. This agency was accused®® of being used as a political persecution

instrument. SCT also reported to Vice-President’s office.

°” LCGR, Article 7.

% The investigations carried out by SCT were strongly influenced by political interference
from the Vice-Presidency of the Republic, according to Carlos Barreda, Leonel Lira, and
Carlos Melgar. See Melgar, “La corrupcién: sus caminos e impacto en la sociedad y una
agenda para enfrentarla en el Tridngulo Norte Centroamericano”. For the statements made
by Lira and Barreda, see “Copret millonario presupuesto y exiguos resultados”, Infoguate,
February 5, 2014, http://infoguatemala.blogspot.com/2014/02/copret-millonario-
presupuesto-y-exiguos.html
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Because of these challenges, in 2013, SCT was transformed into PCTEG, after
Constitutional Court accepted the arguments about illegality of that office
and declared it unconstitutional on November 29, 2012. It is important to
note that this agency was closed from January to November 2016 due to the

multiple accusations against it.

As a follow-up to this ruling, the Governmental Agreement does not imply
that PCTEG will be allowed to investigate cases. However, according to the
information provided by PCTEG®, to date, it continues to carry out some

investigations and present them as complaints to CGR or PPO.

4.2.2 Investigation

4.2.2.1 Public Prosecutor’s Office

Law on the Public Prosecutor's Office (LPPO) was approved by Legislative
Decree No. 40-94 in 1994, detailing its functions in Article 2: a) investigate
crimes and to promote criminal prosecution; b) to exercise civil action in the
cases provided by law; c) direct the police and other state security forces in
the investigation of criminal acts; and d) to preserve the rule of law and

respect for human rights.

% Information provided by PTGE in the final answer to the request for access to
information No. UIP-027-2017, Email to the author, October 5, 2017.
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PPO is composed'® of Attorney General of the Republic, Council of the Public
Prosecutor's Office, District and Section Attorneys, Prosecutor Agents and
Assistants. Its head'' is the Attorney General, who is appointed by the
President of the Republic and selected out of a roster of six candidates

proposed by an inter-institutional commission.

PPO also has two specialized offices capable of addressing cases involving
corruption offenses: a) Prosecutor Against Corruption Office, created by the
Council of PPO at the request of Attorney General through Agreement No. 03-
99, whose Article 1 indicates that this office investigates and pursues
corruption offenses in which public servants are involved; and b) Special
Prosecutor Against Impunity Office (SPAIO)'® established in the development
of the Agreement to create the International Commission against Impunity in
Guatemala (ICAIG) in order to investigate the cases that ICAIG and PPO have

selected in accordance with the legal framework.

4.2.2.2 International Commission against Impunity in Guatemala

The existence of ICAIG has its main precursor in the Global Agreement on
Human Rights, part of the Peace Accords that ended the armed conflict in
Guatemala in 1996. In this Agreement, the Government of Guatemala

committed to "combat any manifestation" of "illegal security groups" and

100 Law on the Public Prosecutor’s Office (LPPO), Article 9,
https://www.oas.org/juridico/mla/sp/gtm/sp_gtm-mla-leg-publico.pdf
1" political Constitution of the Republic of Guatemala, Article CCLII.
12 QOriginally called Special Unit of the Prosecutor's Office attached to International
Commission against Impunity in Guatemala.
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"clandestine security organizations".'"”™ Considering that the influence of
these groups was one of the factors of impunity in that country and an
obstacle to strengthening the Rule of Law, the Government of Guatemala

requested the UN support for the eradication of these illegal forces.

In December 2006, after negotiations between the State of Guatemala, civil
society organizations and the UN, the Agreement to establish the
International Commission against Impunity in Guatemala (ICAIG) was signed.
After this Agreement, an international commission was created and
subsequently the Agreement was ratified by the Congress of the Republic in
August 2007 after the Constitutional Court issued a favorable Advisory
Opinion.' This Agreement came into force on September 2007 and after five
extensions, the existence of this agency has been extended until September

2019.

According to its founding agreement, ICAIG's functions'® are: a) to support
PPO, NCP and other institutions of the Guatemalan State in the investigation
and prosecution of crimes committed by members of lllegal security groups
and clandestine security organizations (ISGCSO), b) collaborate with the
Guatemalan State in the dismantling of these groups and c¢) make

recommendations for legal and institutional reforms aimed at eradicating

1% Agreement Between the United Nations and the Government of Guatemala for the
Establishment of a Commission for the Investigation of lllegal Groups and Clandestine
Security Organizations in Guatemala, Article 1,
http://www.un.org/News/dh/guatemala/ciciacs-eng.pdf

194 Expedient 791-2007. Advisory Opinion on the creation of ICAIG (Guatemala:

Constitutional Court, 2007),
http://www.cicig.org/uploads/documents/mandato/cc_opinion_consultiva.pdf
105 Agreement to Establish the ICAIG, Article 2,

http://www.cicig.org/uploads/documents/mandato/cicig_acuerdo_en.pdf
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clandestine and illegal security forces. The Commission's mandate includes

actions aimed at strengthening institutions in the security and justice fields.

To fulfill these mandates, Article 3 empowers ICAIG to provide technical
advice to the competent institutions of the government in criminal
investigation and prosecution, particularly to PPO, as well as to act as a
private prosecutor in accordance with Criminal Procedure Code (CPC) of

Guatemala.

ICAIG investigates and participates in criminal prosecutions of a limited
number of difficult and sensitive cases, which nature is diverse and have high
political and security implications. These include crimes linked to extortion,
trafficking of persons and drugs, as well as corruption cases, analysis and
research on embezzlement of public funds, fight against influence peddling,

and investigation of high profile homicides and massacres.'®

In the words of the interviewed ICAIG Political Officer'”’, this organization "is
unique in the world, it is a kind of laboratory, it is a UN Mission - the only one
- with criminal investigation powers that, contrary to the international courts,
is not subject to International Public Law, but subscribes to local Criminal

Law. In addition, the highest-ranking representative of its structure is a

1% Interview 11.
97 Interview 11.
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Commissioner appointed'®® by the Secretary General of the UN and has a rank

of Assistant Secretary General.”'%

Like any other UN Mission, ICAIG does not have an indefinite permanence
character. One day, it will have to leave Guatemala and, according to the
information provided by the Political Officer'’®, they have taken actions from
the beginning - like training or exchanges of experience - so that all ICAIG
capacities are transferred to Guatemalan public institutions when they leave.
Currently, 80% of ICAIG's staff are of Guatemalan nationality'"", the rest are
from countries like Argentina, Canada, Chile, Colombia, Costa Rica, El
Salvador, Spain, France, Honduras, Italy, Mexico, Peru, Portugal, Sweden,

Uruguay, and Venezuela.'"?

Some of the donor countries send, at the request of the Commission, highly
qualified police officers in security and criminal investigation, to positively
contribute to the activities of ICAIG. The Commission has the support of 70

police agents who carry out investigative and security functions.'"

In regards of coordination, Article 6 of the Agreement to Establish the ICAIG

states in detail the support to be provided by PPO, Police and in general, the

1% Agreement to Establish the ICAIG, Article 5.

1% In UN hierarchy this position would be just three steps below the Secretary-General.

"% Interview 11.

""Interview 11.

"2 “Ninth Report of Activities of the ICAIG”, ICAIG, 4, accessed September 1, 2017,
http://www.cicig.org/uploads/img/2016/others/COM_087_20161124_INFORME_ANUAL_201
6.pdf

'3 “Ninth Report”, 4.
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Government of the Republic so that ICAIG can adequately carry out its

functions.

ICAIG will act with absolute functional independence in the performance of
its mandate', its expenditures are financed entirely by voluntary
contributions from the international community'> and the Government of

Guatemala is only responsible for providing the premises for its offices.

4.2.3 Punishment

4.2.3.1 Judicial Branch of Guatemala

Law on the Judicial Branch was approved by legislative decree in 1989,
establishing in its Article 51 the responsibility of Judicial Branch to impart
justice according to the Political Constitution of the Republic and the laws of
the country. Article 203 of the Constitution establishes that no other

authority may intervene in the administration of justice.

However, since 2009, due to Agreement 6-2009 of Judicial Branch of
Guatemala (JBG) and the Law on Criminal Competition in Higher Risk
Processes (LCCHRP), Courts for High Risk Crimes were created with

jurisdiction to hear the corresponding procedural phase in "the proceedings

""" Agreement to Establish the ICAIG, Article 2.
'"* Agreement to Establish the ICAIG, Article 7.
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by criminal acts that represent a greater risk for the security of the judicial

personnel and of the accused persons."''®

According to the LCCHRP, the independence of criminal justice, especially in
cases classified as at greater risk''’, "is especially vulnerable to the use of
physical force, threats, intimidation, and other forms of coercion, to
influence the behaviour of judges, magistrates and prosecutors” '8, and
therefore require extraordinary measures to ensure the personal safety of
these officials. The creation of these courts is a response to address what has
already been pointed out by Wagner and Jacobs, that “public corruption is

more difficult than most other illegal acts to investigate and prosecute.”"?

According to Article 2 of the Agreement 6-2009, within the cases that will be
heard by Courts for High Risk Crimes are those contemplated within Law
against Organized Crime, which in its Article 2(e)(1) establishes the crimes of

embezzlement, extortion, fraud, collusion, and breach of legal duty.

Regarding coordination and as mentioned by the interviewed representative
of Judicial Branch'®, because of a letter of intent signed in 1997,

Coordinating Body for Modernization of Justice Sector was created. This

"® Agreement no. 6-2009. Competition in Higher Risk Cases. National Center for Judicial
Analysis and Documentation (Guatemala: Supreme Court of Justice, 2009), Article 1,
http://ww2.0j.gob.gt/es/QueEsQJ/EstructuraOJ/UnidadesAdministrativas/CentroAnalisisDoc
umentacionjudicial/cds/CDs%20leyes/2009/pdfs/acuerdos/A006-2009.pdf

"7 Agreement no. 6-2009. Competition in Higher Risk Cases, Article 2,
http://ww2.0j.gob.gt/es/QueEsQJ/EstructuraO)/UnidadesAdministrativas/CentroAnalisisDoc
umentacionjudicial/cds/CDs%20leyes/2009/pdfs/acuerdos/A030-2009.pdf

"8 Law on Criminal Competition in Higher Risk Processes, Recitals.

" Wagner and Jacobs, “Retooling Law Enforcement to Investigate and Prosecute
Entrenched Corruption”, 185.

2% Interview 12.
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entity was created as a space where PPO, Judicial Branch, Ministry of Interior,
Institute of Public Criminal Defense and the National Institute of Forensic
Sciences in Guatemala meet and coordinate actions to improve and
modernize the performance of the judicial sector.

Once the mandates of anti-corruption institutions in El Salvador and
Guatemala are clear, observing clear differences already in composition,
sanctioning scope and regulations establishing coordination or institutional
multiplicity, the following chapters include a comparative analysis of the
coordination and institutional multiplicity that in practice has been carried
out in each of the stages of oversight, investigation and punishment, ending
each chapter with a comparative analysis of the strengths and weaknesses
that are present at each stage of the law enforcement anti-corruption

systems of El Salvador and Guatemala.
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5. Oversight in El Salvador and Guatemala

Once the main characteristics of the institutions performing oversight
functions within the framework of the anti-corruption system in El Salvador
and Guatemala are clear, this chapter will comparatively analyze: 1) the levels
(or lack) of institutional multiplicity, 2 ) the levels (or lack) of coordination
between the institutions that are part of this stage, to conclude with 3) a
description of the main strengths and weaknesses presented by each of the

anti-corruption systems studied in the oversight stage.

The existence and levels (or lack) of institutional multiplicity will be analyzed,
verifying if in practice during 2015 and 2016 the formal institutions "offer
alternative paths"™?' to perform the oversight function in the fight against
corruption. It will also be analyzed if the institutions performing the
oversight function complement, compensate, cooperate, or compete with

each other.

On the other hand, to analyze the existence and levels (or lack) of
coordination among the institutions with oversight functions, the existence
and practical application of formal coordination mechanisms will be
analyzed. Examples of coordination are agreements between institutions,
periodicity of communications, existence of other mechanisms (specialized
units for coordination with each other, inter-institutional working groups,

etc.), the number of files that have been forwarded from one institution to

'2'Prado, Carson and Correa, “The Brazilian Clean Company Act”, 130.
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another when it is identified that there could be an unlawful act, and even the
level of feedback that the institutions that submitted the case obtain from

the institutions that received it.

It is worth mentioning that since the focus of this Thesis is the criminal
investigation of corruption offenses, coordination between the oversight
institutions and the investigation institutions will be approached in the next
chapter to have an integral approach of the functioning of the investigation

stage.

5.1. Comparison of the existence and level (or lack) of
institutional multiplicity in the oversight function in El Salvador

and Guatemala

El Salvador

As noted in the previous chapter, there are five instances with specific

oversight responsibilities in El Salvador:

i. General Accounting Office (GAO), as the comptroller of the use of
public funds, with supervisory functions to carry out operational and
financial audits. Likewise, it has sanctioning functions and determines
administrative and civil responsibility.

ii.  Tribunal for Governmental Ethics (TGE), as the institution responsible
for overseeing the ethical behaviour of officials and former public
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officials. It has sanctioning powers over those who violate the
established ethical duties.

iii. Institute for Access to Public Information (IAPI), who watches over the
right to access to public information and can sanction those
institutions that unjustifiably deny access to information.

iv.  Probity Section, as the entity that receives and examines the asset
statements of public servants.

v. Secretariat for Participation, Transparency and Anti-Corruption (SPTA),
as the entity responsible for issuing guidelines to ensure transparency
and probity in the institutions of the Executive Branch, in addition to
conducting investigations into possible corruption offenses that are

then presented as complaints to OAGR.

There is institutional multiplicity for the oversight function in El Salvador, and

there are certain levels of multiplicity in the relationships between these
institutions. Although the protected legal rights are different, in practice
these five institutions offer different ways to control the actions of public

servants.

For example, the misuse of national vehicles is an act that can be sanctioned
by GAO (for the misuse of a public good), by NCP (through traffic regulation)
and by TGE (for being an unethical conduct), and investigated by SPTA.
Although these regulations have defined scopes of action, this duplication in
regulation may in some cases generate negative competition, since it may
adversely affect the effectiveness of the audit process due to the coexistence
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of administrative and disciplinary proceedings, which can result in either the

lack of prosecution, generating impunity, or duplication of sanctions.

Regarding this last point of the duplication of sanctions, a representative of
TGE'# pointed out that there is no violation of the prohibition of double
judicial process'?, because different legal rights are protected in each
institution, for example, the crime of bribery is different from the legal right

protected in Article 6 of LGE by the reception of gifts.

The institutional stance of TGE on this subject is expanded in the document
titled “Interpretation Criteria of LGE 2013-2017”, where it is provided that
"the sanctions imposed in the exercise of the disciplinary power are aimed to
safeguard the proper exercise of public employment, which is incumbent
upon each of the State institutions, while the sanctioning power conferred
especially to TGE, far from seeking order within the public institutions, is
based on the protection of the people against any action or omission that

damages his right to good Public Administration.”*

In addition, in accordance with Articles 42 of LGE and 105 of its Regulations,
the processing of the cases in any institution of the Public Administration
shall not prevent TGE from being aware of the possible violation of ethical

duties and/or prohibitions by the persons subject to the application of LGE.

'2ZInterview 2.

123 Article Xl of the Constitution of the Republic of El Salvador establishes that a person
cannot be prosecuted twice for the same cause; it is the so-called ne bis in idem or
prohibition of double judging, by which there can be no later proceedings on the same facts,
subjects and motives.

"»Tribunal of Government Ethics, Criteria for interpretation of the Law on Government
Ethics 2013-2017 (San Salvador: TEG, 2017): 59.
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Although GAO and TGE sanctioned an official for the misuse of a national

vehicle, these sanctions would be complementary.

In an interview with IAPI President Commissioner'®®, he mentioned IAPI
complements and/or compensates the rest of the institutions, since access to
information becomes a "key right", as having information is key to society,
the media and even to other public entities that can detect irregularities and

substantiate their allegations with solid evidence.

An example of compensation is the case in which a newspaper (Diario El
Mundo)'*® requested, in 2015, access to the asset statement of three former
Presidents of the Republic. Probity Section refused to provide such
information, and the newspaper reported the case to IAPI. IAPI ordered
Probity Section to deliver the declarations which show an increase of up to
260%'?” in the assets of the former Presidents, which was then reported by
several national newspapers.'”® In this case, IAPI played a role of
compensation because it helped monitor the asset growth of said former

Presidents.

125 |nterview 3.

126 “Patrimonio de expresidente Saca aumenté en un 260 %", Diario El Mundo (El Salvador),
August 21, 2015, http://elmundo.sv/patrimonio-de-ex-presidente-antonio-saca-aumento-
260-en-su-gobierno/.

127 %;Cudanto crecio el patrimonio de los ex presidentes?’, Transparencia Activa, February
22,2016,

http://www.transparenciaactiva.gob.sv/cuanto-crecio-el-patrimonio-de-los-expresidentes.

128 “;Cuanto crecié el patrimonio de los ex presidentes?”’, Transparencia Activa, 22
February 2016, http://www.transparenciaactiva.gob.sv/cuanto-crecio-el-patrimonio-de-los-
expresidentes “;Qué ex presidente de El Salvador aumenté6 mas su patrimonio mientras
gobernaba?’, Porttada, August 22, 2016, http://porttada.com/que-ex-presidente-de-el-
salvador-aumento-mas-su-patrimonio-mientras-gobernaba “Patrimonio de expresidente Saca
aumenté en un 260 %', Diario El Mundo (EI Salvador), 21 August 2015,
http://elmundo.sv/patrimonio-de-ex-presidente-antonio-saca-aumento-260-en-su-gobierno/
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Another example of compensation, according to the representative of
SPTA,'* is all the work with training the Network of Internal Auditors, such as
the "Diploma in International Standards of Internal Auditing"'*® offered by
SPTA which graduated 450 internal auditors. These trainings should be done

by GAO, but since it has never assumed this function, SPTA took it over.

Since 2010, at the initiative of SPTA, the "Intergovernmental Group of Experts
on Corruption" has been in operation. This entity’s main function is to
produce reports and supervise the implementation of the recommendations
made based on the International Conventions against Corruption signed by El
Salvador. It is comprised of representatives of Ministry of Foreign Affairs,
OAGR, JBES, TGE, IAPI, GAO, and SPTA itself.”*" This intergovernmental group

is an example of collaboration among those entities.

Another example of collaboration is the orally agreed guideline'*? between
GAO and Probity Section, effective since 2013, which consists of including
the asset statements of all the officials as a requirement for all audits
performed by GAO. This means that all officials should approach Probity
Section to solve the findings for non-compliance with the obligations of
LIEPS. Although this guideline falls outside of GAQO’s scope, it is fulfilled and

therefore GAO collaborates with the work of Probity Section.'

2% Interview 4.

130 “Gobierno capacita a auditores sobre normas internacionales de Auditoria Interna”,
Transparencia Activa, December 11, 2013, http://www.transparenciaactiva.gob.sv/gobierno-
capacita-a-auditores-sobre-normas-internacionales-de-auditoria-interna

31 Manuel Cruz, Personal communication with the author, September 26, 2017.

32 Interview 1.

33 Interview 1.
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Furthermore, with the mandate of SPTA's investigation into possible
corruption offenses, this entity has been accused of competing with GAQO's
and TGE’s investigative powers. However, this has been addressed™* by
establishing in SPTA investigation reports the recommendation that the case
be referred to GAO, TGE or OAGR as appropriate, so that in these instances
the appropriate investigative and sanctioning process is followed. An
example of this collaboration is the case investigated in 2015 of a Director
of the Ministry of Economy (MINEC)"™*, who held two public positions
simultaneously, for which MINEC was recommended to file the corresponding
complaints in GAO, OAGR and TGE. The news reported that TGE sanctioned'?*
the Director for violating one of the ethical prohibitions, and that OAGR was

investigating'*” the case but had not yet submitted it to the courts.

Regarding cooperation among the oversight institutions, some examples will

be described in Section 5.2 on the analysis of the levels of coordination.

Guatemala

As noted in the previous chapter, there are two institutions with specific

oversight responsibilities in Guatemala:

'3* Manuel Cruz, Personal communication with the author, September 26, 2017.

'35 Gabriel Labrador, “La oscura mano de Transparencia en el despido de un gerente en
Economia”, El Faro, July 20, 2015, https://www.elfaro.net/es/201507/noticias/17178/La-
oscura-mano-de-Transparencia-en-el-despido-de-un-gerente-en-Econom%C3%ADa.htm

136 See case 129 of the “Registro de personas sancionadas a Julio 2017”, Tribunal of
Government Ethics, accessed September 29, 2017,
http://www.teg.gob.sv/phocadownload/portal/sancionados/Registro%20de%20Personas%20
Sancionadas%20febrero%202017.pdf

137 “FGR investiga a funcionario del MINEC”, El Blog, November 16, 2015,
http://elblog.com/noticias/registro-23885.html
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i. Comptroller General of the Republic (CGR), as the comptroller of the
use of public funds and the assets growth, with supervisory functions
to carry out operational and financial audits. It has sanctioning
functions and determines administrative responsibility.

ii. Presidential Commission for Transparency and Electronic Government
(PCTEG), as the entity responsible for issuing guidelines to ensure
transparency and electronic government in the institutions of the
Executive Branch, in addition to conducting investigations into possible
corruption offenses that are then presented as complaints to MP or

CGR.

As it can be appreciated, there is institutional multiplicity in Guatemala

regarding the oversight function, but since CGR and PCTEG have different
mandates, there are not many areas of interrelationship. However, there may
be competition between them for the mandate of conducting investigations
of possible corruption offenses. This has been sought to be transformed into
collaboration by presenting PCTEG's investigation reports as complaints to

CGR and PPO.

5.1.1 The role of the media in the oversight function

In El Salvador, a small number of media outlets (those not linked to business

or party leaders'® have played an important role supporting the

% Willian Carballo, “Concentracion medidtica en manos privadas como producto del
modelo de desarrollo neoliberal y el paternalismo estatal y como esto influye en el deterioro
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administrative sanctions'* of the oversight entities. Even though there is not
much investigative journalism'*, journalists represent 6%'“' of those who

have requested access to public information from 2012 to 2017.

In Guatemala, “historically the traditional media (newspapers, radio and TV)
have been part of the corrupted system because they have benefited from
it”"*2, such as the case'®® of former Minister of Energy and Mines, Erick Archila,
who allegedly financed media outlets with money obtained from illicit
negotiations. According to the editor of the digital news outlet Plaza Publica,
"the media have contributed to the process of decomposition of Guatemalan
society as they are clients of the State and have had a relationship of
complicity or at least silence in the face of the outrages committed by the

State."'*

Although the media (especially digital outlets) have had a very important role
reporting on and calling for the protests of 2015'*, investigative journalism

is not as developed® as in El Salvador. One of the possible explanations,

de la democracia y la exclusion de lo local" (Buenos Aires: CLACSO, 2015): 5,
http://biblioteca.clacso.edu.ar/clacso/sur-sur/20150424115518/0Psursur-Caballo.pdf

3% And even the criminal sanctions issued by Judicial Branch.

0 Interview 8.

! Information provided by Presidency of the Republic in the final answer on the request
for access to information No. 278-2016 dated July 25, 2017,
http://www.transparencia.gob.sv/institutions/capres/documents/resoluciones-de-
solicitudes?utf8=%E2%9C%93&g%5Bname_or_description_cont%5D=278&q%5Byear_cont%5D=
2016&q%5Bdocument_caTGEory_id_eq%5D=

2 Interview 14,

'3 “Guatemala envia a EE. UU. la orden para extraditar a un exministro por corrupcién”,
Ultima Hora, January 6, 2017, http://www.ultimahora.com/guatemala-envia-eeuu-la-orden-
extraditar-un-exministro-corrupcion-n1053028.html

"4 Interview 14.

'“*Regina Solis Miranda, La Fuerza de las Plazas (Guatemala: Friedrich Ebert Stiftung,
2016): 125.

¢ Interview 14.
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according to a journalist interviewed, is that "CGR used to hide a lot of
information, restricting access to internal reports, even though they are
public, because they only disclose those reports that harm lower ranking
officials"'*’. These deficiencies in the oversight stage are often compensated,
according to the representative of the Institutional Transparency Chapter in
that country, by "active citizens who do research"'*®* and mobilize to

denounce the institutional corruption.

In conclusion, there is institutional multiplicity in the oversight stage in El
Salvador, and in their interaction, as will be seen later, they compete,
compensate, collaborate, and cooperate with each other to adequately fulfill
their oversight role. There is also institutional multiplicity in the oversight
stage in Guatemala and the entities compete and collaborate among
themselves. Furthermore, a related point to consider is the important role
played by the media in the monitoring of public institutions in both
countries, because it is often investigative journalism that serves as a
warning for these institutions to investigate ex officio or for the population to

demand a formal investigation.

5.2. Comparison of the existence and level (or lack) of

coordination in the oversight function in El Salvador and

Guatemala

El Salvador

"7 Interview 14.
8 Interview 13.
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In the Salvadoran case, it is worth mentioning that the need for coordination
among public institutions has been repeatedly pointed out in previous
rounds of evaluation by the Mechanism for Follow-Up on the Implementation
of the Inter-American Convention against Corruption (MESICIC). One of the
recommendations of the First Round of 2005 dictated the following: "to
strengthen their control, especially JBES and GAO, by providing them with the
necessary resources for the full development of their functions; and

establishing mechanisms that allow the institutional coordination of its

actions and a continuous evaluation and oversight thereof."'* However, the
State's evaluation of these recommendations in 2015 and 2016 establishes

that coordination levels still need to be improved.

As was mentioned in the previous chapter, El Salvador has a regulatory
framework that mandates the different institutions with oversight functions
to establish alliances with public or private institutions. During this research,
it has been identified that most of the entities with control powers have
signed agreements with different national and international entities to
strengthen their capacities in the promotion of transparency and the fight
against corruption. While this is a step in the right direction, it is
fundamental to monitor the implementation and the impact of these

agreements.

' MESICIC, Final Report of the First Evaluation Round: Republic of El Salvador,
SG/MESICIC/doc.140/04 rev.4, (Washington: MESICIC, 2005): 38,
http://www.oas.org/juridico/spanish/mec_inf_slv.pdf
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An example of this is the “Inter-institutional Cooperation Agreement for the
Prevention, Detection and Investigation of Corruption Offenses in the Public
Service" between TGE, IAPI and SPTA, effective since 2014. The objective is
"the establishment of mechanisms of communication and inter-institutional
collaboration, to link and strengthen the subscribing entities in the
prevention, detection and investigation of corruption offenses in the public
service".”® Its second clause established the obligation of each institution to
appoint an official to represent them in the Technical Commission for Inter-
Institutional Coordination, to attend monthly meetings, provide specialized
support for some research (collaborate), seek to maintain uniform legal
criteria, promote the exchange of information on cases in which they are
investigating irregularities, and develop in a coordinated manner the national
reports for MESICIC and the Follow-up Mechanism to UNCAC."' In December
2014, an addendum was made to include GAO in this agreement. '*
According to the information provided by IAPI'** and TGE™*, there has been
no real implementation of this Convention, although coordinated training
and regular meetings have been held at "Intergovernmental Group of Experts

on Corruption."”® This has been done since 2010'*® but does not have the

20 “Inter-Institutional Cooperation Agreement for the Prevention, Detection and
Investigation of Acts of Corruption in the Public Service” between IAPI, TGE, SPTA and GAO,
https://transparencia.iaip.gob.sv/wp-content/uploads/2017/10/convenio-de-cooperacion-
teg-spcta-iaip-ccr.pdf

' Manuel Cruz, Personal communication with the author, September 26, 2017.

2 Manuel Cruz, Personal communication with the author.

3 Interview 2.

% Interview 3.

' On 26 January 2016, SPTA re-launched the "Intergovernmental Group against
Corruption”, composed of representatives of Ministry of Foreign Affairs, OAGR, JBES, TGE,
GAO, and SPTA itself, with the main function of producing reports and supervising their
application of the recommendations made based on the International Conventions against
Corruption signed by El Salvador.

*®Under-Secretariat for Transparency and Anti-corruption, Report of Work 2010 (San
Salvador: SSTA, 2010): 10.
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same significant impact on collaboration as the other items of the

Agreement.

As for formal and informal communications, according to the Head of Probity
Section', in the administration of IAPI for the period 2013-2016, there were
several meetings between both institutions with a view to establishing lines
of direct communication. However, this communication has declined

significantly ever since.

Between TGE and Probity Section, according to the Head of the latter'® the
communication has been good during the period 2012-2017. Even as a
coordination element, there was one case in which Probity Section identified
during its investigations a possible unethical behaviour of a public servant. In
this case, Court Plenary of JBES certified the file and sent it to OAGR to
investigate possible illicit conduct and to TGE to investigate the unethical
conduct that the official had committed. According to Probity Section'?, TGE

and OAGR never provided feedback on the outcome of their investigations.

According to information from GAO and TGE'®, since 2014, a series of
coordinated trainings for auditors have been carried out so that they are
able to identify possible infractions of ethical duties or prohibitions in the

exercise of audits and notify TGE as they do with the OAGR.

7 Interview 1.
58 Interview 1.
9 Interview 1.
1% Interview 3.
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In the case of the relationship between IAPI and TGE, according to the
Institute'®’, there has been an exchange of training activities on issues related
to access to information and on the content of LGE. The objective was to
coordinate activities such that both institutions have the tools to detect
possible misconducts that are in the competence of the other institution in
the context of their investigative powers and to know the proper channels to
communicate their findings. An example'®? of this coordination is a case
where IAPI was conducting the investigation and warned that there were
indications of violation of the principle of legality in public ethics, so in
addition to issuing its final resolution, the case was forwarded to TGE for

their investigation.

Another way of coordination is the exchange of cases in which the possible
commission of an infraction of competence of the other institution is
identified. As a summary, Table 5 is presented below with the cases that each
of these institutions have sent to the other entities with an oversight function
to investigate them within the framework of their competencies. It is worth
emphasizing that according to the information of IAPI'*® and TGE'®,
institutions that receive referred tips do not normally follow up on their
findings to the referring entity, which both IAPI and TGE believe limits

communication and coordination among institutions.

1 Interview 2.

12 Interview 2. A citizen was asked to provide information to the Salvadoran Institute of
Agrarian Reform on a plot of land that had been sold to him and where he had been living
for 30 years. Another citizen also claimed to have the deed, the information was denied by
ISTA, the citizen appealed to IAPI.

'8 |nterview 2.

' Interview 3.
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Table 5. Cases referred between oversight institutions in El Salvador
during 2015-2016

. Requested institution

Referring 2015 2016

Institution =5 IAPI SP TGE | GAO | IAPI SP TGE
GAO165 N/a 0 0 0 N/a 0 0 0
IAPI166 0 N/a 0 0 0 N/a 0 0
Probity
Section167 0 0 N/a 1 0 0 N/a
TGE168 9 2 1 N/a 12 3 2 N/a

N/a: No applicable
Source: Author

According to information from the Director of the Office of Internal
Strengthening of SPTA'®, in 2015, 86 cases were investigated as possible
corruption offenses; that number dropped to 69 in 2016. But as reported by
SPTA' for 2015 and 2016, it is unknown how many of the cases analyzed
served to file complaints with OAGR, TGE or GAO. Considering that these
cases were reported to the heads of the institutions that had requested the
investigation and not directly to the oversight institutions, and that none of
the oversight institutions referred any case to SPTA for its investigation, SPTA

was not included in Table 5.

1% Information provided by GAO in the final answer on the request for access to
information No. DAIP-209-2017, Email to the author, September 5, 2017.

1% Carlos Ortega, Email to the author, August 8, 2017.

17 Information provided by Probity Section in the Interview 1 and in the final answer on
the request for access to information No. UAIP/2572/RR/1142/2017(3), Email to the author,
September 20, 2017.

'8 Information provided by TGE in the final answer on the request for access to
information No. 36-SI-2017, Email to the author, September 4, 2017.

1% Manuel Cruz, Personal communication with the author, September 26, 2017.

70 Manuel Cruz, Personal communication with the author.
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Guatemala

In the case of Guatemala, in the fulfillment of its functions, CGR may request
information from any public or private entity, and in the case of detecting
commission of any crime it can coordinate directly with PPO. In addition, the
organization has signed numerous agreements with public and private
entities to establish general cooperation mechanisms and coordination
channels and to combat corruption. The agreements involve the Vice-
Presidency of the Republic, JBG, PPO, Supreme Electoral Tribunal,

Superintendence of Tax Administration (STA), and various universities.'”

As noted above, the only relationship between PCTEG and CGR is the
submission of complaints made by PCTEG'”? from its investigations: four

cases referred in 2015 and zero in 2016 (due to its closure during 2016). In

this case, it is possible to state that there is a lack of coordination.

In conclusion, in El Salvador, there is generally good communication and
some formal and informal mechanisms of coordination between institutions
with oversight functions. These are mainly focused on the exchange of

trainings, participation in the "Intergovernmental Group of Experts on

""" Interview 9.
'72 Information provided by PTEG in the final answer on the request for access to
information No. UIP-027-2017, Email to the author, October 5, 2017.
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Corruption" and the exchange of cases in which the possible commission of
an infraction is within the competence of the other institution is identified
(although in the reviewed period, not many exchanges were made). In the
case of Guatemala, there is institutional multiplicity in the oversight stage

but coordination is almost nonexistent.

5.3. Comparison of the strengths and weaknesses in the

oversight function in El Salvador and Guatemala

El Salvador has an anti-corruption system that oversees the public servants’
performance from five different perspectives: ethical behaviour, access to
information, execution of national budgets, audit reports, and asset
statements. This allows for a system of compensation and collaboration that
favors prevention in the fight against corruption. This system consists of five
institutions with more than 5 years of operation, with clear mandates, their
own budget, strong regulatory frameworks, and that operate relatively
independently of the three main branches of the State'”?, but above all,

possess sanctioning powers to demand compliance with its regulations.

As noted by a consultant with expertise in Salvadoran anti-corruption issues,
the main weakness of oversight is "political inhibition"'”*, that means that it
seems that most of these agencies operate under an implicit pact to give

preferential treatment to people holding hierarchical positions. This issue

73 Interview 7.
74 Interview 7.
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seems to be related to the political culture and the levels of tolerance to

corruption in the Salvadoran society.

The communication and coordination between these institutions exists
through formal and informal mechanisms; their functioning is relatively
coordinated to help in the oversight of corruption cases and imposing
administrative sanctions. This good functioning of the oversight entities
might be removing the force of a possible Salvadoran mobilization such as
that in Guatemala to demand that the corruption cases are promptly
investigated and criminally punished, because people might feel kind of

resigned with the administrative sanctions.

According to an interviewed El Faro journalist, “it is dangerous for the
population to feel that there is a valve of escape (with administrative
sanctions) to the demands of justice in cases of corruption offenses because
people give up and believe that the institutions of investigation and criminal

sanction do not function properly and impunity continues to exist.”'”

In the case of Guatemala, two entities have oversight functions and just one
of them has sanctioning powers. But in addition to the lack of coordination
between them, both institutions have been accused as being co-opted'”® since
the cases involving representatives holding hierarchical positions or

members of the related political party seemed untouchable.'”

75 Interview 8.
78 Interview 13.
"7 Interview 11.
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This lack of effective administrative sanctions at the oversight stage may
have contributed to the cultivation of the public outrage that in 2015 reached
a peak through massive demonstrations denouncing corruption and
demanding the institutions of the law enforcement anti-corruption system to

fulfill their obligations.

The unprecedented citizen movement was a milestone'”® for Guatemalan
society. The collaboration of the media, civil society and organizations played
a key role because the indignation'”” for cases such as La Linea®® was
transformed into a claim and at the same time in a greater citizen's

comptrollership of the task of the institutions of the anti-corruption system.

According to representatives of ICAIG and civil society, "institutions are now
more efficient because they know they are being audited by civil society."'®
Moreover, unlike the Salvadoran case, this comptroller and citizen demand of
the functioning of the institutions goes beyond the oversight stages

requiring that the institutions of investigation and sanction also work

properly.

'8 Interview 11.

179 Bill Barreto, ““La Linea”: una red de corrupciéon y una crisis politica”, Plaza Publica, April
19, 2015, https://www.plazapublica.com.gt/content/la-linea-una-red-de-corrupcion-y-una-
crisis-politica

% The case, known as La Linea, is a joint investigation by ICAIG and PPO focusing on 40
cases of illegal collection and smuggling in the country's customs, which depend on the
Superintendence of Tax Administration, which aimed to collect bribes from businessmen and
users of different customs in the country in exchange for changing what importers should
pay to the tax authorities. This investigation resulted in the President of the Republic in
charge, Otto Pérez Molina, the Vice-President in charge, Roxana Baldetti, and more than 30
others being prosecuted.

'"!" Interviews 11 and 13.
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Based on the analysis of the oversight function, the following chapter will
analyze the functioning of institutions with criminal investigation powers and

their coordination with the other control entities.

6. Investigation in El Salvador and Guatemala

This chapter will analyze (1) the existence (or lack) of institutional multiplicity
and (2) the levels (or lack) of coordination between the institutions that are
part of the investigation stage to conclude with (3) a description of the main

strengths and weaknesses of criminal investigation in each country.

As in the previous chapter, to verify the existence and levels (or lack) of
institutional multiplicity, we will analyze if, in practice, there was some
duplicity of the formal institutions created to perform investigative functions
during 2015 and 2016 and if they collaborate, compensate, cooperate, or

compete.

To analyze the existence and levels (or lack) of coordination, the existence
and practical application of formal coordination mechanisms will be
analyzed. Examples of the mechanisms to be considered as coordination are:
agreements between institutions, periodicity of communications, joint
working groups, units for coordination with other institutions, the number of
files sent from one institution to another, and the level of feedback that the

institutions that submitted the case obtain from the requested institutions.
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6.1. Comparison of the existence and level (or lack) of
institutional multiplicity in the investigation function in El

Salvador and Guatemala

El Salvador

In El Salvador, as we mentioned in Chapter 3, according to Article 2 of LAGR
and Article 5 of CPC, OAGR is the only institution responsible for the criminal
investigation and prosecution of criminal acts. It is further emphasized that
the Attorney General will "exclusively have the direction, coordination and
legal control of the crime investigation activities carried out by the Police and
those carried out by other institutions that collaborate with the investigative

functions."'®?

This means that the function of OAGR is independent and is carried out in
coordination with JBES, NCP and other institutions involved in the prosecution
process. OAGR is entitled to request the collaboration'® of any official and
administrative authority of State agencies and their decentralized,
autonomous or semi-autonomous entities. In this sense, it is possible to state

that in El Salvador there is no institutional multiplicity for the criminal

investigation of corruption offenses.

Guatemala

182 CPC, Article 75.
'8 CPC, Article 77.
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In the case of Guatemala, as it was also mentioned in Chapter 3, since 2007,

there is institutional multiplicity for the investigation of corruption offenses:

i.  Public Prosecutor’s Office (PPO), as the constitutional entity created to
investigate and prosecute crimes

ii. International Commission against Impunity in Guatemala (ICAIG), as
the entity created "to help the institutions of the Government of
Guatemala charged with the investigation and prosecution of crimes
allegedly committed during the activity of the ISGCSO and any other

criminal conduct connected with them operating in the country.”'®

This transfer of the monopoly of the investigation from PPO to ICAIG was not
total nor absolute. It is limited specifically to 1) collect and systematize
information provided by any person or entity'®®, 2) to conduct criminal
investigations'®®, 3) in collaboration with public institutions'®” (specifically
with PPO) and 4) for the crimes committed by the ISGCSO or its members'®. It
is important to highlight that the Commission does not include participation
in investigations by administrative processes nor investigation of all the
crimes committed'® in the country or by its nationals. In addition, according

to the Political Officer interviewed from ICAIG, "the cases that are

'8 Agreement to Establish the ICAIG, Article 1.

'8 Agreement to Establish the ICAIG, Article 3 (1

'% Agreement to Establish the ICAIG, Article 1 (1

'8 Agreement to Establish the ICAIG, Article 2 (1)(b).

'8 Agreement to Establish the ICAIG o, Article 1 (1)(d).

'8 According to ICAIG's 8th Report of Activities, the five criminal phenomena prioritized
after 2014 are political party financing, corruption, judicial corruption, narcotics and land
debris, and the customs system. See “Eighth Report of Activities of ICAIG”, ICAIG, accessed
September 1, 2017, 68,
http://www.CICIG.org/uploads/documents/2015/COM_085_20151113_Vlll.pdf
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investigated in ICAIG are prioritized based on diverse criteria such as:
transnational implications, strong political influence, that are catalogued as

high impact' and exceed PPO's capabilities."

It is worth noting that, although PPO and ICAIG share the legal powers to
perform criminal investigations, in the opinion of these institutions there is
no duplication of functions.'? This perception could be since, as both entities
recognized, coordination'®* between PPO and ICAIG is so efficient that at no
time they feel that there is duplication in their work, but rather there is

compensation, collaboration and cooperation'* as will be seen below.

In a clear example of compensation, one of the criteria used by ICAIG to
choose the cases to be investigated are those that exceed PPQ's capabilities
due to "lack of political independence and limited financial and personnel
resources"'®, considering that ICAIG was created, among others, to
"contribute to overcome these deficiencies with specialists in research areas
and the independence of being an international entity with officials and

international budget."'*®* Guatemalan Social Security Institute (GSSI)-PISA™’

1% According to ICAIG website, the cases classified as having high impact for Guatemalan
society are those committed by criminal organizations with the capacity to generate impunity
and destabilize with their actions the current legal political regime. See “Fiscalia Especial
contra la Impunidad - FECI®, ICAIG, accessed August 7, 2017,
http://www.cicig.org/index.php?page=fiscalia-especial

U Interview 11.

92 Interviews 10 and 11.

9% Interviews 10 and 11.

% Interview 11.

19 Interview 11.

1% Interview 11.

7 In 2015, PPO/ICAIG took the case of GSSI-PISA to court, in which 17 people were
accused (including the President of the Board of Directors of GSSI and the Head of the Bank
of Guatemala), of forming part of a fraud network. GSSI charged between 13% and 15%
commission for approving and endorsing irregular contracts with the drugstore PISA, SA of
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case exemplifies this compensation from ICAIG to the work of PPO, where
due to the greater provision of technical and human resources by ICAIG in
joint research with SPAIO, the criminal prosecution for the signing of
anomalous contracts has advanced rapidly reaching the judicial
headquarters, while investigations against GSSI for its responsibility in the
death of 36 patients has not advanced in Office of the Prosecutor for Crimes

Against Life.'*®

According to the information provided by ICAIG'™, all the cases have been
investigated in a collaborative way. At the beginning the workload was "95%
ICAIG-5% PPO, whereas now it is 60% ICAIG-40% PPO thanks to the transfer of

skills."200

By mandate of its Establishment Agreement®®', ICAIG cannot present a case
on its own initiative before the courts, so it needs to carry out a coordinated
work with PPO so that the cases can be successfully prosecuted. In this case,
both entities compensate and collaborate with each other?®*: PPO receives
the collaboration of ICAIG in the investigation of cases and PPO complements
the work of ICAIG promoting the judicial process. Once the case is presented
before the courts, ICAIG also complements the work of PPO constituting as a

private complainant.

C.V. which provided low quality peritoneal dialysis services. Since PISA started providing the
peritoneal dialysis treatment, 494 patients were affected and 36 died.

%8 Jody Garcia, “El personaje clave de la corrupcion tiene el peor nombre”, Néomada,
September 23, 2015, https://nomada.gt/el-personaje-clave-de-la-corrupcion-tiene-el-peor-
nombre/

199 Interview 11.

200 Interview 11.

20" Agreement to Establish the ICAIG, Article 3(1)(b).

292 Interview 10.
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Another example of compensation during the early years of ICAIG, is when it
presented numerous proposals for legal reforms aimed at giving MP the
fundamental tools to obtain better results in criminal investigations. Some of
the approved Laws are®®: Law on Criminal Jurisdiction in Higher Risk
Processes (2009), Anti-Organized Crime Act on Effective Collaboration
(2009), Law on Strengthening Criminal Prosecution (2009), Law on Extinction
of Proprietary Entitlement (2010), Law on Corruption (2012), among others.
With this action, ICAIG came to play a role of compensation with PPO
presenting these legal reforms since, as mentioned by the President of the
Transparency International Chapter in Guatemala, "those pieces of legislation
would never have been approved by Congress of Guatemala of its own

will."204

In conclusion, for the investigation phase, in El Salvador, the monopoly of
investigation and criminal action is concentrated in a single institution while
in Guatemala, since 2007, PPO has transferred part of this monopoly to an
international mission that has come to compensate, collaborate and
cooperate with this institution and whose results have been bearing positive

outcomes.

203 “Estado de las reformas promovidas por la CICIG en materia legislativa Guatemala”,
ICAIG, accessed August, 13, 2017,
http://www.cicig.org/uploads/documents/2017/02_Estado_actual_reformas_promo.pdf

24 Interview 13.
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6.2. Comparison of the existence and level (or lack) of
coordination in the investigation function in El Salvador and

Guatemala

El Salvador

In the law enforcement anti-corruption system of El Salvador, it is observed
that there are legally established measures of cooperation between
government institutions. However, several international evaluations of the
performance of Salvadoran institutions in the fight against corruption point

to the existence of significant coordination problems. At a general level, the

report on compliance with UNCAC (201 3) indicates the following with respect
to Articles 36, 38 and 39 of the Convention, referring to specialized
authorities and inter-agency cooperation: "there are inter-agency cooperation
measures at the national level; however, the legal and practical obstacles
impeding the flow of information between institutions and the lack of fluidity
of communication between investigating authorities and public bodies are

observed with great concern."®

In the normative framework for coordination, it is established that if GAO,

TGE, IAPI, or Probity Section in the processing of the cases detect a potential

25 UNODC, “Report on the Review 2010-2015 of El Salvador”, UNODC, 6, accessed August
28, 2017,
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2013_11_14_
El_Salvador_Final_Country_Report.pdf
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offense, they must report it to OAGR.**® Similarly, the statistics of the
institutions report a very low number of cases referred to OAGR for criminal
investigation. For example, according to the requested information from
TGE*’, between 2015 and 2016, out of 554 cases processed by TGE, only 42
cases have been sent to OAGR, including cases based on anonymous

complaints and administrative records.

An example of this coordination for the criminal investigation is the case sent
in 2015 by IAPI to OAGR regarding “an officer of the Mayor's Office of
llopango that issued irregular receipts for an acquisition. IAPI, when hearing
this case, sent a certified copy to OAGR, but OAGR never communicated with

the Institute to deepen the investigations or inform the result of this case.”

As an exception, these communication problems after referral of cases do
not occur between OAGR and Probity Section, because according to the Chief
of the Section, "when referring cases to OAGR, the Attorney General sends
the corresponding requirements, and Probity Section certifies everything, up
to the working papers"*, and all this communication is in writing and with
the required formalities. Proof of this exceptional good level of coordination
is that Probity Section is working on "standardizing the probity report so that

when it arrives at OAGR there is no need to repeat the investigation, but

2%¢ In addition, in accordance with Article 312 of the Criminal Code, any official or public
employee has the obligation to give notice to OAGR if he knows that a punishable act has
been committed.

27 Information provided by TGE in the final answer on the request for access to
information No. 36-SI-2017, Email to the author, September 4, 2017.

2% Interview 2.

2% Interview 1.
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rather that it is sufficient input to initiate the criminal action without more
delay of time."?"°

In regards to the coordination between Probity Section and OAGR, the Chief
of the Probity Section?'’ states that as of 2016, several meetings were held
with the previous Attorney General (2012-2015) and the current one (2015-
2018) and with the Chiefs of the Units of OAGR in order to establish the lines
of communication and collaboration between both institutions, reaching a
point of sufficient interconnection that one entity calls the other to request
information on a particular case that it is investigating. According to the
Chief of the Section, this articulation is due to "the existence of some degree
of friendship between the Heads of both institutions."'? In this sense, OAGR
constantly invites the Section to join them in specialized trainings in which

the staffs of both entities concur.?"

In the case of coordination between TGE and OAGR, as can be seen in Table
6, there has been the "exchange of certifications both via TGE that identifies
the potential commission of a crime as well as by OAGR when they detect the
possible commission of an infringement during its investigations. For
example, the case of the former Attorney General, Luis Martinez*'4, where the

trigger for the criminal investigation was a notification of TGE to OAGR

21% Interview 1.

211 Interview 1.

212 Interview 1.

213 Interview 1.

“The former Attorney General Luis Martinez was accused of procedural fraud and
omission of the investigation, in addition to belonging to a network of corruption with 12
other people for taking actions that allegedly favored an entrepreneur with whom he had a
friendship relationship. See Nelson Rauda Zablah and Sergio Arauz, “Ex fiscal general Luis
Martinez y empresario Enrique Rais capturados por red de corrupciéon”, El Faro, August 23,
2016, https://elfaro.net/es/201608/el_salvador/19143/Ex-fiscal-general-Luis-
Mart%C3%ADnez-y-empresario-Enrique-Rais-capturados-por-red-de-corrupci%C3%B3n.htm
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that arose from the investigation of TGE by the inactivity of Martinez

regarding some cases or favoring some of the accused.”'

Table 6 shows a statistical comparison of the number of cases that are
referred by the oversight institutions to OAGR over the total number of cases
that were administratively judged in the institutions that referred them. As
explained above, oversight institutions have the obligation to refer cases to
OAGR when in the context of their administrative investigations they identify

that there may be the commitment of some corruption offense.

Table 6. Cases referred by oversight institutions to the OAGR for

criminal investigation of corruption offenses in El Salvador, 2015-2016

ferri L Cases sent to the OAGR per year
Referring Institution 2015 2016
GAO 0%'® from 449" 6°'8 from 175219
IAP|220 1 from 391 0 from 495
Probity Section221 0 from 6 0 from 12
TGE?222 15 from 209 27 from 345

Source: Author

215 Interview 3.

2% Information provided by OAGR in the final answer on the request for access to
information No. 198-UAIP-FGR-2017, Email to the author, September 1, 2017.

217 General Accounting Office, Report of activities 2015 (San Salvador: CCR, 2015), 41,
http://www.cortedecuentas.gob.sv/index.php/es/marco-de-gestion-estrategica/memoria-de-
labores

2% Information provided by OAGR in the final answer on the request for access to
information No. 198-UAIP-FGR-2017, Email to the author, September 1, 2017.

219 |Information provided by GAO in the final answer on the request for access to
information No. RES-DAIP-209-2017, Email to the author, September 6, 2017.

220Carlos Ortega, Email to the author, August 8, 2017.

221 Information provided by Probity Section in the Interview 1 and in the final answer on
the request for access to information No. UAIP/2572/RR/1142/2017(3), Email to the author,
September 20, 2017.

222 Information provided by TGE in the final answer on the request for access to
information No. 36-SI-2017, Email to the author, September 4, 2017.
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Another element in the framework where there is lack of "effective inter-
agency coordination”, as mentioned in the “Final Report of the Fourth
Evaluation Round of MESICIC"?%, is the referral of cases sanctioned by IAPI*%*,
TGE*® and GAO*® to OAGR to recover the fines imposed, to determine the
amounts recovered and returned to the public treasury, and to follow up the
results of these cases. Nevertheless, there are still problems of information
exchange with IAPI and TGE after they are transferred to OAGR?*?. In the case
of GAO, according to the information requested once cases are referred and
monetary sanctions are collected, "OAGR sends a certified copy of the

receipts of income for payment of civil or administrative responsibilities."**

Within the framework of this coordination, by 2015-2016, TGE reported
having referred 272 cases of legally enforceable sanctions while IAIPI sent 2
cases®®® of unfulfilled fines during the same period. There are no data on

cases of unfulfilled sanctions sent by GAO to OAGR.

OAGR has a “Specialized Anti-Corruption Unit”, but this one "does not have

enough personnel and does not have technical support for financial

23 MESICIC, Final Report of the Fourth Evaluation Round: Republic of El Salvador,
SG/MESICIC/doc.331/12 rev. 3 (Washington: MESICIC, 2012): 7
http://www.oas.org/juridico/PDFs/mesicic4_slv_en.pdf

224 | aw on Access to Public Information of El Salvador, Article 100.

225 LGE, Articles 37 and 41.

226 LGAO, Article 5(10) and Article 93(2).

27 Interviews 2 and 3.

228 |Information provided by GAO in the final answer on the request for access to
information No. RES-DAIP-209-2017, Email to the author, September 6, 2017.

22 Information provided by TGE in the final answer on the request for access to
information No. 44-S1-2017, Email to the author, October 6, 2017.

230 Information provided by IAPI in the final answer on the request for access to
information No. UAIP 62-2017, Email to the author, October 3, 2017.
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analysis."??" On the other hand, it does not receive all cases related to
corruption, since the Attorney General can assign cases at its discretion,
without considering the mandate of the Unit. Moreover, not only is the
distribution of cases discretionary, so is prosecution. Since the decisions
taken by the Attorney General rely on one person, ultimately, he decides if
the case is presented before a court. According to the requested information
from OAGR,*? in 2015 and 2016, this entity received 854 cases related to
corruption and from these, just 20% of the cases have been processed to
reach the judicial stage. Among these 20%, the most politically relevant cases
have been the cases of former President Francisco Flores?** (who died during
the trial) and former President Antonio Saca**, but these have been the

exceptions.

It should be noted that the lack of coordination in the investigation and
prosecution of crimes are not exclusive to cases of corruption. The rate of

impunity for homicides in the country is 95%.2° OAGR has serious

31 MESICIC, Final Report of the Fourth Evaluation Round: Republic of El Salvador, 6.

32 Information provided by OAGR in the final answer on the request for access to
information No. 198-UAIP-FGR-2017, Email to the author, September 1, 2017.

233 Former President Francisco Flores Pérez (1999-2004) was accused by OAGR of having
appropriated at least $5.3 million donated by the government of Taiwan. See “Francisco
Flores, el primer expresidente con peticion de captura por corrupcion”, El Faro, April 30,
2014, https://elfaro.net/es/201404/noticias/15326/Francisco-Flores-el-primer-
expresidente-con-petici%C3%B3n-de-captura-por-corrupci%C3%B3n.htm

234 OAGR ordered that former President Antonio Saca be indicted for having more than
$18 million diverted from official accounts to the personal accounts of the former President
and the then Private Secretary of the Presidency during his first two years of presidency. See
Sergio Arauz and Nelson Rauda, “El uso arbitrario de la partida secreta lleva a la detencién
del expresidente Saca vy su equipo”, El  Faro, October 30, 2016,
https://elfaro.net/es/201611/el_salvador/19485/El-uso-arbitrario-de-la-partida-secreta-lleva-
a-la-detenci%C3%B3n-del-expresidente-Saca-y-su-equipo.htm

23> Nelson Rauda Zablah, “El Salvador ocupa el puesto 8 en el indice global de impunidad”,
La Prensa Grdfica (El Salvador), May 3, 2015,
http://www.laprensagrafica.com/2015/05/03/el-salvador-ocupa-el-puesto-8-en-el-indice-
global-de-impunidad
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weaknesses in investigating all the cases, so it cannot provide sufficient

evidence to increase the prosecution of criminal acts.

LAGR leaves open the possibility of forming inter-institutional working
groups (or even with persons who are not public employees) in Article 18,
where it establishes the power of the Attorney General to "appoint special
commissions or prosecutors for the exercise of its mandate"; however,
according to information provided by a former prosecutor, “the use of this
allocation has been an exception so much so that for the period analyzed,
only for the case of CEL-Enel*® a commission was appointed with 3 special

prosecutors.”?’

Guatemala

In the case of Guatemala, there are several mechanisms of coordination

between PPO and ICAIG, for example, in February 2008, the "Bilateral
Cooperation Agreement between the Public Ministry and the International
Commission against Impunity in Guatemala" was signed. The main objective
of this Bilateral Cooperation Agreement was "establishing the parameters of
cooperation between PPO and ICAIG for the fulfillment of the functions and

powers that have been conferred on ICAIG to support, strengthen and assist

236 The CEL-Enel case questioned the legality of the concession contract between the
Salvadoran public company CEL and the Italian Enel, signed in 2002. According to the
prosecution's hypothesis, between 2000 and 2002, there was a conspiracy of eight
government officials to illegally surrender to private hands, through that contract, the
control of the public geothermal company LaGeo. See more in Efrén Lemus, “Fiscalia acusa a
ex funcionarios de corrupcion en contrato CEL-Enel’, El Faro, November 11, 2013,
https://elfaro.net/es/201311/noticias/13901/

37 Interview 5.
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PPO in the investigation and prosecution of alleged crimes committed to the
activity of the ISGCSO."#®* The Agreement establishes the coordination
parameters for carrying out the investigations®*, to facilitate the exchange of
information (even if it is confidential)**°, for advice and support to strengthen
institutional capacities®', for the protection of victims and witnesses*?, and
establishes the obligation for the Head of PPO and the Commissioner to "hold

regular meetings, at least once a month.”**

In order to carry out this coordination in the investigation of cases and under
the “Agreement to Establish the ICAIG"*** and the "Bilateral Cooperation
Agreement between PPO and ICAIG"*, PPO created SPAIO with the objective
of "investigating cases that meet the requirements established in the
mandate conferred to ICAIG and in agreement between the Attorney General
and the Commissioner"*¢, working under a "‘learning by doing’ approach,
where national researchers work together with international researchers and
thus improve their capabilities"?*”. According to the information provided by
ICAIG**® and PPO?**, all cases are investigated in a coordinated way, mainly

through SPAIO.

3¢ Bilateral Cooperation Agreement between PPO and ICAIG, Clause 2,
http://www.cicig.org/uploads/documents/convenios/mp-cicig.pdf
239 Bilateral Cooperation Agreement, Clause 3, 4 and 5.
240 Bilateral Cooperation Agreement, Clause 5.
241 Bilateral Cooperation Agreement, Clause 7.
242 Bilateral Cooperation Agreement, Clause 8.
243 Bilateral Cooperation Agreement, Clause 10.
244 Agreement to Establish the ICAIG, Article 6(2).
24> Bilateral Cooperation Agreement, Clause 3.
246 “Fiscalia Especial contra la Impunidad -FECI-".
7 Interview 11.
%% Interview 11.
> Interview 10.
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According to the Ninth Report of Activities of the ICAIG, PPO has received
support from ICAIG in the use of special methods of investigation, criminal
analysis, data interpretation, development of research plans, and other skills.
Henceforth, "in order to strengthen technical capacities to ensure a better
accusation before national courts, it was necessary to strengthen and unify
legal knowledge among officials of SPAIO and ICAIG. Workshops have been
held for the aforementioned officials on issues such as criminal charges,
collective crimes, responsibility in criminal structure and tools, and theories
for imputation, among others.”?*° According to the Anti-Corruption Prosecutor
of PPO, "ICAIG has been a project that has produced very positive results for

the country in the fight against impunity."®'

According to the Eighth and Ninth Reports of Activities of ICAIG, 46
investigations®? against criminal structures were filed in the courts during
2014-2016. Derived from these investigations, only during the period of
2014-2015 there were "184 persons charged, of which 183 were linked to
criminal proceeding.”?® It is important to mention that most of the
investigations involve high-ranking officials against which the Commission
has presented several actions to remove their immunities®*; of course, there
are also particular individuals who independently or in collusion have been

accused by PPO/ICAIG.

20 “Ninth Report”, 27.
=1 Interview 10.
232 “Eighth Report”, 16-48, and “Ninth Report”, 10-26.
233 “Eighth Report”, 69.
>4 “Eighth Report”, 69.
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The best example of the type of cases investigated and the political level of
the accused persons occurred on April 16, 2015, when ICAIG and PPO
presented to the courts the case of customs evasion known as La Linea. The
members of this criminal structure controlled the tax administration and
generated millions of profits for all partners thorough the collection of bribes
from businessmen and users of different customs in the country, in
exchange for changing what importers should pay to the tax authorities.
Phase [*°of the investigation (April 16, 2015) resulted in a series of
detentions, including directors of the STA, and an arrest warrant against the
Private Secretary of the Vice-President of Guatemala. Consequently, several
protests in rejection of corruption took place for more than four months in
the capital and several other cities. As the investigation into the La Linea case
progressed, the Phase 11>°¢ started (August 21, 2015), finding evidence linking
other people in leadership roles, including the Vice President of the Republic,
Roxana Baldetti, who resigned from office on May 8, 2015%7, and then the
President of the Republic, Otto Fernando Pérez Molina, who resigned on
September 3, 2015, after the Congress of the Republic withdrew his

immunity.

The excellent coordination and working relationship®® during the period of
analysis between PPO and ICAIG is due in part to the personalities of the

Heads of both institutions®*°, which has allowed an excellent inter-

%> “Eighth Report” 9.
¢ “Eighth Report”, 9.
%7 José Elias, “Roxana Baldetti renuncia a la vicepresidencia de Guatemala”, El Pais, May 9,
2015, https://elpais.com/internacional/2015/05/09/actualidad/1431136418_431898.html
238 “Eighth Report”, 62
29 “Eighth Report”, 62 and Interviews 12 and 14.
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institutional relationship. According to ICAIG itself, these good relations have
resulted in a "strengthening of trust between ICAIG agents and auxiliary
agents and prosecutors of PPO."® This strengthening of confidence has also
influenced the media, who recognize that PPO and ICAIG have been open for
the press, to the point that it is possible to say that ICAIG and PPO see in the
media their allies who help them to disseminate the news they are interested
in disseminating.”®' Media outlets recognize the good work being done by
ICAIG and PPO and there are occasions when they have "avoided publishing

articles that might affect PPO investigation.”*®

Regarding coordination in Guatemala for the investigation phase, there are
several formal mechanisms, such as inter-institutional agreements.’®® In
addition, informal information exchange is also carried out among PPO/ICAIG
and other institutions, and social organizations, as well as roundtables in

which different entities participate, depending on the subject.

These inter-institutional agreements include the ‘“Inter-Institutional
Cooperation Mechanism for the Exchange of Information on Financing of
Political Organizations” signed in 2016 by Supreme Electoral Tribunal, CGR,
STA, Superintendence of Banks, Superintendence of Telecommunications,

and ICAIG. The goal is "to facilitate the exchange of information and to

%0 “Eighth Report”, 62.

! Interview 14.

%2 Interview 14.

263 Agreement to Establish the ICAIG, Article 3(1)(f).
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implement protocols, procedures and systems that facilitate the control of
the financing of political organizations."***

As a precursor to these coordination mechanisms, in March 2013, the "Action
Agreement against Corruption” was signed by the President of the Republic,
the President of JBG, PPO, CGR, and Public Prosecutor of the Nation. Because
of this Agreement, in April 2013, for the first time an anti-corruption task

force was created.?®®

Another example of an inter-institutional agreement is the "Alliance for
Transparency" agreed in 2016 between PPO, Public Prosecutor of the Nation,
the Ombudsman, the Presidency of the Republic (through its Vice-President),
CGR, and a non-governmental organization, Accion Ciudadana, which
emerged due to the effectiveness of PPO and ICAIG in the investigation and
detention of public servants that made "public employees very fearful of
executing the budget because they feared that it would cause them some
criminal action, so the work in the public administration began to stagger.”
To avoid stagnation of public administration, this Alliance was assigned to
establish a meeting of the representatives of the Alliance at least twice a

month.

24 “Reunidn Interinstitucional sobre mecanismos de intercambio de informacion de
financiamiento de organizaciones politicas”, Supreme Electoral Tribunal, accessed September
7, 2017, http://www.tse.org.gt/index.php/comunicacion/noticias/301-reunion-
interinstitucional-sobre-mecanismos-de-intercambio-de-informacion-de-financiamiento-de-
organizaciones-politicas

25 MESICIC, Final Report of the Fourth Evaluation Round: Republic of Guatemala,
SG/MESICIC/doc. 386/13 rev. 4 (Washington: MESICIC, 2012): 7-8
http://www.oas.org/juridico/pdfs/mesicic4_gtm_en.pdf

%6 Interview 14.
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ICAIG, PPO, the Ombudsman, the UN Coordinator in Guatemala, and the
Office of the High Commissioner for Human Rights of the United Nations
formed in 2016 a "Technical Secretariat of the National Dialogue towards the
Reform to Justice" to promote a reform of the national justice system.
According to the Ninth Report of Activities of the ICAIG*”: due to the
magnitude of the co-optation of the public institutions by criminal structures,
it is necessary to promote a reform of the national justice system to provide

independence to the judicial institutions.

In addition, to promote coordination among institutions, the “Integrated
Justice System” has been developed with the objective of articulating
planning and budget allocation, achieving a coherent territorial coverage of
the competent entities, and identifying the appropriate mechanisms for
reducing progressively impunity in the country*® This initiative was
promoted by JBG, PPO, Institute of Public Criminal Defense, Ministry of
Internal Affairs, and National Institute of Forensic Sciences, and received
technical support from ICAIG. Since 2016, an integrated database is available
for these entities, having access to statistical and documentary information

produced by another organizational part of the Justice System.

Regarding the specific coordination between PPO and/or ICAIG and CGR, CGR
constantly detects anomalies or irregularities that have the characteristics of
crimes and as a legal action, they must present the complaints to PPO. To

improve this communication flow, since the end of 2015, CGR and PPO

%67 “Ninth Report”, 8.
268 Interview 11.
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agreed to appoint two officials who are constantly communicating to
exchange or update information intended to make more effective the
criminal prosecution, gathering all the quality evidence so that PPO does not
have to do double work. Before this date, there was no direct
communication®®. Because of this coordination, in 2015, 169?° cases of
5,946 finished in CGR were referred to PPO, and in 2016, CGR sent 523"
cases for criminal investigation of the 5,090 finished in CGR. More
importantly, because of this initiative, there has been coordinated work in

several cases but they are confidential.?”

As additional results of this joint working group, in January 2017, an
"Agreement between PPO, ICAIG, CGR, and Ministry of Public Health and
Welfare (MPHW)” was signed with the purpose of integrating a special unit to
investigate corruption offenses in MPHW within the framework of the
competencies of each institution. In this work group, CGR has assigned 10
auditors who perform their normal audit work as well as considering the
investigation priorities of PPO and ICAIG, to be able to carry out a focused
audit to detect possible crimes and focus their oversight efforts on finding
inputs that could also serve to support a criminal case, to avoid that, when

the notice reaches PPO, this type of action should be carried out again.?”

2 Interview 14.

270 Comptroller General of the Republic, Report of Activities 2015 (Antigua Guatemala:
CGC, 2015), 22, http://www.contraloria.gob.gt/pub_memorialabores.htmi

21 Comptroller General of the Republic, Report of Activities 2016 (Antigua Guatemala:
CGC, 2016), 30, http://www.contraloria.gob.gt/pub_memorialabores.htmi

272 Interview 14.

3 Interview 14.
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As early as 2012, the “Final Report of the Fourth Evaluation Round of the
MESICIC” pointed out that "the shortage of staff in CGR, of auditors, would
appear to be having an adverse impact on the work of PPO; to avoid delays in
the processing of corruption cases, that institution has had to hire external
auditors (not CGR) to carry out audits, which are sometimes not accepted by
the judges in charge of the cases.”” To solve these problems and to
immediately respond to the requirements of PPO and to the citizen
complaints, "in 2015, the Unit of Immediate Response to the Requirements of
Public Prosecutor's Office was created. This unit began to operate with 10
auditors, and now the number of available auditors has increased to a total
of 70.7%” According to information requested from CGR?%¢, in 2015, this Unit
carried out 60 audits at the request of PPO and 227 in 2016. In addition, as
part of its attribution to examine probity declarations, at the request of PPO,
CGR in 2016 provided information on 1,042% files of public servants and
employees. According to Prosecutor against Corruption, "Inter-institutional
coordination with CGR allows PPO to request and obtain in a timely manner
the reports and audits that constitute fundamental evidence when cases must

be brought before the courts.””®

Although coordination at the investigation stage is generally good, it should
be mentioned that there are also cases of the lack of coordination, as in the

case of CGR and PPO, when the latter requested a copy of an asset

274 MESICIC, Final Report of the Fourth Evaluation Round: Republic of Guatemala, 29.
2 Interview 14.
276 |Information provided by CGR in the final answer on the request for access to
information No. DAIP-RES-569-2017, Email to the author, September 27, 2017.
277 Comptroller General of the Republic, Report of Activities 2016, 44.
278 Interview 10.
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declaration, CGR replied that by law the declarations are confidential and
could only give them a copy with the order of a judge (which delays the

investigations).

According to the information requested, PPO?° in 2015 and 2016 has
received 2,100 cases related to corruption, and from these 41% were
processed in the judicial stage. Among these, the most politically relevant
cases have been the cases of former President Otto Pérez Molina, former
Vice-President Roxana Baldetti, several ministers, most of the deputies in the

Congress, some magistrates, judges, policemen, etc.

In conclusion, in the Salvadoran case, coordination problems between law
enforcement anti-corruption system entities have repercussions on the
Salvadoran's fight against corruption. This lack of coordination impacts
directly on the robustness of the evidence presented to the courts and the
prospect of a conviction. The relationship of Probity Section and OAGR is
exceptional due to the good level of coordination; this could serve as an
example to improve the coordination with the other four oversight entities.
This lack of coordination does not allow OAGR to take advantage and
efficiently use all the data produced by the investigations conducted by the

five oversight entities.

In the case of Guatemala, the many and varied mechanisms of coordination

show that it is indeed recognized that "inter-institutional coordination and

2 Information provided by PPO in the final answer on the request for access to
information No. FE-51_1516-2017, Email to the author, September 27, 2017.
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collaboration are essential for the progress of the investigation processes
and for positive outcomes"®°, and seeing the vitality in the quantity and
political level of the cases that are being processed, this assertion seems to
be true.

6.3. Comparison of the strengths and weaknesses in the

investigation function in El Salvador and Guatemala

In El Salvador, there is only one entity with a monopoly on criminal
investigation and prosecution of crime, OAGR, which is also the one with the
widest powers and greater capacity to detect corruption cases, being able to
cover the public and private spheres or to investigate organized groups. As
mentioned by the Consultant with expertise in Salvadoran anti-corruption
issues, a patronage relation®®' is assumed by OAGR and they only process low
ranked officials, while actively avoiding bringing to justice any leaders when
they have a position of political or economic power or links with any of the

main political parties.?®

In addition to requiring an appropriate legal framework, corruption

investigations require a very proactive and incisive work to detect these

8% Interview 10.

! Interview 7.

%82 |n the so-called "Tregua Case" (the Truce), the Judge of the Specialized Court of
Judgment acquitted all 18 defendants since the evidence was insufficient to prove the crimes
that were imputed to them. However, in his ruling, the judge pointed out that both the
Former President of the Republic, Mauricio Funes, as the former Minister of Security and
current Minister of Defense, David Munguia Payés, "were supportive and responsible for the
truce" so OAGR should have included them in their accusation. See “Juez absuelve a todos
los imputados por la tregua de pandillas”, La Prensa Grdfica, August 29, 2017,
http://www.laprensagrafica.com/2017/08/29/juez-funes-y-munguia-payes-fueron-
responsables-de-la-tregua
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practices, but OAGR is “pretty lax on that”?*3, especially in relation to the
coordination and looking for the support of the five entities with mandates of
oversight, which poorly reflects on the purpose of having strong institutions
in oversight phase if they do not have coordination with the one institution
with power to conduct criminal investigations. Without this coordination, the

possibilities of bringing a case before the courts are reduced.

It should be mentioned that though the law does not state that cases must be
referred to OAGR, since it can be done even if the law does not order it. The
real challenge, and the real emphasis, must be on coordination among
institutions in practice rather than on the legal provisions that establish this

type of communication.

In the case of Guatemala, having two institutions with powers to carry out
criminal investigations and with a good level of coordination is providing
positive results in several aspects of Guatemalan society. As mentioned by
the Political Officer of ICAIG, "there was a kind of positive domino effect
because having prosecuted a high number of cases involving people in high
hierarchical positions enhanced awareness and created an impact in other
aspects of life. For example, road infractions (people now seeing someone
pass a red light send a photo with their cell phones), violence against
women, and impunity in homicides®* has been reduced. Judges place a
higher value in imposing sanctions (as they now feel protected in some way

by the UN). There has even been an improvement in the budget allocated to

28 Interview 1.
284 From 98% to 92%, according to the Interview 11.
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the activities of the JBG because of the pressure of citizens to have better
judges and greater territorial coverage”®. These changes are very valuable
because they are recognized as firm steps to change a culture of tolerance
towards corruption.

Contrary to the loss of independence that could entail having two entities
carrying out criminal investigations, as pointed out by the President of the
Transparency International Chapter in Guatemala, PPO's co-optation was
broken, with ICAIG gaining political support outside the factual powers in
Guatemalan society, PPO "gained independence for the investigation of

cases”’?® in coordination with ICAIG.

As mentioned in the Eighth Report of Activities of the ICAIG, "PPO and ICAIG
have complied with presenting the cases at the appropriate procedural
moment, no matter who is involved in the investigation. The fundamental
message in this period of struggle against impunity is that nobody is above

the law.”?®”

Such is the level of improvement in the efficiency and effectiveness of the
investigation stage in Guatemala, that the hypothesis that ICAIG studies are
leading to suggest that "the system of law enforcement in Guatemala

apparently is reaching its maximum capacity, which is why ICAIG is now

285 Interview 11.
26 Interview 13.
87 “Eighth Report”, 10.
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looking for reforms to adapt the system, for example with mechanisms to

guarantee the independence of judges.”®

According to OAGR,?* for the year 2015, a total of 356 reports or complaints
were received for corruption offenses, whereas for the year 2016, there were
a total of 498. In the case of PPO*°, they received 800 complaints of
corruption cases during 2015 and 1,300 during the year 2016. These
increases of 39% in El Salvador and 62% in Guatemala are proof of the
increase in the culture of denunciation and the confidence that the

population has in the work of these institutions.

It is important to note that the dependence on the political will of the
representatives of the institutions is the Achilles heel of the law enforcement
systems in El Salvador and Guatemala. For seven years, Guatemala had an
ICAIG, and this was ineffective or was even used for other purposes®'. It was
after the change of the Commissioner and the Attorney General that criminal
prosecution began to have greater vitality, and with the presentation of the

case of La Linea, the domino effect began.

In the next chapter, the working framework of the punishment stages in both

countries will be comparatively analyzed to determine if there is institutional

288 Interview 11.

29 Information provided by OAGR in the final answer on the request for access to
information No. 198-UAIP-FGR-2017, Email to the author, September 1, 2017.

2% Interview 10.

29" Jorge Palmieri, “Un éxito de la ICAIG y el asesinato de Gerardi”, Jorge Palmieri Blog,
October 9, 2014, http://www.jorgepalmieri.com/2014/09/10/un-exito-de-la-CICIG-y-el-
asesinato-de-gerardi/
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multiplicity and the level of coordination and how the performance of the

investigation stage influences the next phase.
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7. Punishment in El Salvador and Guatemala

Regarding criminal punishment, Guatemala and El Salvador have, as noted in
Chapter 3, legislation that criminalizes corruption offenses through a system
of law enforcement in which, sometimes, the administrative conviction also

allows a criminal conviction.

With a comparative perspective on the interaction of the institutions that
perform oversight and investigation functions, the existence (or lack) of
institutional multiplicity and the levels (or lack) of coordination between the
institutions that are part of the punishment stage will be analyzed
throughout this chapter, to conclude with a description of the main strengths

and weaknesses in each case.

As in the previous chapters, to verify the existence (or lack) of and the levels
of institutional multiplicity, emphasis will be placed in finding if during 2015-
2016 there was more than one formal institution to punish corruption
offenses and if they collaborated, compensated, cooperated, or competed

among themselves.

To analyze the existence (or lack) of and levels of coordination, the existence
and application of coordination mechanisms will be analyzed, such as
agreements, mechanisms of coordination with other institutions, the number
of files sent from one institution to another, and the level of feedback that

the institution has obtained from the requested institution.
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7.1. Comparison of the existence and level (or lack) of
institutional multiplicity in the punishment function in El Salvador

and Guatemala

El Salvador

El Salvador, as mentioned in Chapter 3, has a system of several institutions
responsible for investigating and administrative sanctioning for unethical
behaviour, misuse of public funds, illicit enrichment, and denial of public
information. But, in accordance with Article 172 of the Constitution of the
Republic and Article 1 of Law on the Judicial Branch, the only institution

responsible for enforcing criminal law is JBES.

This means that although in many cases the sanctions imposed by GAO, IAPI,
TEG, and Civil Chamber of JBES are an input to the evidence presented by
OAGR before the courts or a supplement to criminal sanctions, JBES is
independent®? of the resolutions that are dictated in the administrative

instances.

In this sense, it is possible to state that in El Salvador, there is no

institutional multiplicity for the criminal punishment of corruption offenses.

292 Constitution of the Republic of El Salvador, Article CLXXII; Law on the Judicial Branch
of El Salvador, Article 2; and CPC, Article 3.
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Guatemala

In the case of Guatemala, JBG is an independent*** body that has the
monopoly to enforce the criminal law. In 2009, the Courts for High Risk
Crimes “A”, “B”, “C”, and “D”, were created after a request by ICAIG. The
objective was to create special instances within JBES that allowed the
processing of cases with a high level of impact with greater celerity. Thus,
"most of the cases arising from the investigations conducted by ICAIG and

PPO are presented directly to these courts."**

Most cases involving corruption offenses have been assigned to the Court for
High Risk Crimes “B”, including La Linea (The Line), Aceros de Guatemala
(Construction Steels of Guatemala)®®®, TCQ*%, and Cooptacion del Estado

(cooptation of the Government).?*” Due to the magnitude of the cases and to

2% Law on the Judicial Branch of Guatemala, Article 51, and Political Constitution of the
Republic of Guatemala, Article CCIIl.

2% Interview 11.

2% This is a case of impunity and fraud from a corrupt network in the Superintendence of
Tax Administration, in which the company Aceros de Guatemala, S.A., is reported to have
defrauded the Guatemalan State. See ICAIG, “Avances en caso impunidad y defraudacién: una
red de corrupcién en la SAT”, Press Release No. 033, accessed September 14, 2017,
http://www.cicig.org/index.php?mact=News,cntnt01,detail,0&cntnt01articleid=708&cntnt01r
eturnid=67

2% Both the former President Otto Pérez Molina and the former vice-president Roxana
Baldetti were linked to this case, as were 15 other people. They were accused of participating
in the signing of an irregular contract - in exchange for bribes - between the Container
Terminal Quetzal, S.A. (TCQ) and the Quetzal Port Company. See ICAIG, “Nuevo caso de
corrupcion en Portuaria Quetzal vincula a exgobernantes”, Press Release No. 025, accessed
September 14, 2017,
http://www.cicig.org/index.php?mact=News,cntnt01,detail,0&cntnt01articleid=701&cntnt01r
eturnid=67

297 This is the case against former President Otto Pérez, former Vice President Roxana
Baldetti and a group of other officials accused of designing and benefiting from a complex
money laundering schemes designed to raise funds during the 2011 Patriot Party election
campaign and which remained active during the presidential term of Pérez Molina. See ICAIG,
“Caso cooptacion del Estado de Guatemala”. Press Release No. 047, accessed September 14,
2017,
http://www.cicig.org/index.php?mact=News,cntnt01,detail,0&cntnt01articleid=723&cntnt01r
eturnid=67
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expedite these high impact processes, in June 2016, the Court for High Risk
Crimes “D” was created with the main function of directly supporting the

processes assigned to the Court for High Risk Crimes B.?*®

According to Article 4 of LCCHRP, if PPO considers that a high-risk case must
be processed by one of these courts, the Attorney General must send a
request to the President of JBG, which he will resolve by accepting or
rejecting the request. At this point it is worth noting that the previous
provision was criticized from the beginning®® as it could contravene the

principle of impartiality.®

Although the Courts for High Risk Crimes represent a novelty and an advance
to achieve a more agile and specific prosecution of corruption cases, these

were created within the same structure of JBG so they cannot be considered

institutional multiplicity, but rather the creation of an internal structure that

facilitates coordination between PPO/ICAIG and JBG for the prosecution of

crime.

2% Joseline Ayala, “Nuevo juez para conocer procesos de mayor riesgo determina CSJ”,
AGN, July 2, 2016, https://agn.com.gt/index.php/2016/07/02/nuevo-juez-para-conocer-
procesos-de-mayor-riesgo-determina-CSJ/

299 Reasoned dissenting opinion of Judge Edgar Raul Pacay Yalibat regarding the approval
of the agreement number 6-2009 of Sdl, April 1, 2009, 6,
http://ww2.0j.gob.gt/es/QueEsQJ/EstructuraQJ/UnidadesAdministrativas/CentroAnalisisDoc
umentacionjudicial/cds/CDs%20leyes/2009/pdfs/acuerdos/A006-2009.pdf

3% political Constitution of the Republic of Guatemala, Article XII.
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7.2. Comparison of the existence and level (or lack) of
coordination in the punishment function in El Salvador and

Guatemala

El Salvador

In terms of coordination, the relationship between JBES and OAGR is the most
relevant for the law enforcement anti-corruption system in El Salvador.
However, said relationship is limited to the presentation of cases to the
different courts. According to the requested information from OAGR3*”', out of
the 356 complaints received in 2015 for corruption offenses, 20% (74) of the
cases were filed in the courts. This trend was maintained in 2016 where from
the 498 complaints received, only 20% (98) met the requirements to be

presented as cases before the courts.

According to the interviewed former anti-corruption prosecutor, "rather than
coordination, there is some distance between OAGR and JBES, because the
latter has always said that the cases do not prosper due to the weak

investigation, while OAGR says that it is because of corruption within JBES.”3

Although the “Coordinating Commission for the Judicial Sector and the

Executive Technical Unit” does formally exist, in practice it does not appear

3" Information provided by OAGR in the final answer on the request for access to
information No. 198-UAIP-FGR-2017, Email to the author, September 1, 2017.
392 Interview 6.
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to be recognized by the institutions as the operational mechanism for

coordination between law enforcement institutions.3®

In 2016, the "Inter-institutional Cooperation Agreement between the Tribunal
of Government Ethics and the Supreme Court of Justice"* was signed to
formalize the accreditation of legal practice within the Court. Although it is a
coordination effort between both institutions, it is not relevant for the

prosecution of corruption offenses.

In El Salvador, corruption offenses are poorly punished. The Information and
Statistics Unit of JBES does not keep comprehensive statistics on corruption
offenses committed against the Public Administration. The report submitted
by El Salvador through JBES for the Fourth Evaluation Round of the MESICIC
provided a sample of the processing of cases by the different courts during
2006-2010%%. These are equivalent to 60%*° of cases known by JBES. From
the information provided, it is concluded that in that period, only 56 people
were punished for crimes related to corruption offenses, with the highest
number of sanctions being produced in 2007, with 26, and 2008, with 13. In
2006, only 1 case was sanctioned, while in 2009 and 2010, 6 cases were

sanctioned for corruption offenses each year.

393 MESICIC, Final Report of the Fourth Evaluation Round: Republic of El Salvador, 22.

3% Tribunal of Government Ethics, Report of Work 2016-2017 (San Salvador: TEG, 2017):
44,

395 Supreme Court of Justice of El Salvador, “Incidence of Offenses Relating to Public
Administration 2006-2009”, MESICIC 4th Round, OAS, accessed September 28, 2017,
http://www.oas.org/juridico/PDFs/mesicic4_slv_unidad.pdf

3% According to the Information and Statistical Unit of SCJ, the information contained in
the report issued for the Fourth Evaluation Round of the MESICIC does not represent 100% of
what is registered in each Court, since, given the non-existence of an institutional computer
system that allows processing the follow-up of different criminal cases, it is recommended to
the Courts to prioritize registration based on the magnitude that each one of them
possesses.
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This information reveals the lack of coordination between JBES and the

oversight and investigative institutions. In addition, the Judiciary faces
challenges in processing and sanctioning corruption offenses. This suggests
that the justice system faces serious difficulties in fulfilling one of its main

functions: to create deterrents for violation of laws and regulations.

Guatemala

In the case of Guatemala, as for the coordination mechanisms, according to

the Eighth Report of Activities of the ICAIG, "the discussion on some projects
of legal reforms related to the judicial service and the inter-institutional
coordination has allowed cooperation with JBES.”% In addition, according to
the ICAIG Political Officer interviewed?®*, agreements have been signed for
enhancing capacities between ICAIG-JBG, which are considered very valuable

and necessary according to the JBG spokesperson.?®

The ICAIG - JBG enhancing capacities agreement includes the creation in
2017 of the “Judicial Observatory of the Criminal Justice System in
Guatemala”, which aims to analyze rulings issued by the different instances
of JBG, generating periodic reports and making recommendations to
strengthen the administration of Justice. The Observatory is comprised of the

President of the JBG, the Deans of the Universities of San Carlos and Rafael

37 "Eighth Report", 62.
3% Interview 11.
399 Interview 12.
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Landivar, ICAIG, and the German Cooperation Agency (GlIZ) who provides

"technical support to the Observatory."'

Moreover, as part of the “Integrated Justice System”, an unprecedented
computer system called "Impunity Measurement System" was created with the
capacity to integrate inter-institutional information and to measure indicators
related to efficiency, effectiveness and impunity for all crimes in each
municipality of Guatemala for the period 2008-2016. The system also
develops various cost analysis and the application of econometric models for
the projection of expenditures and human resources, according to the goals

defined by law enforcement authorities.?"

Regarding the results related to JBG’s sanctioning of corruption offenses
during 2015-2016, and according to the information provided by JBG*'? in the
final answer on the request for access to information, 781 cases were
presented for corruption offenses before the courts, from which only 16%
(122) were finalized with a sentence, concluding 67% (83) in a conviction and

33% (40) in absolution.

In conclusion, in the case of El Salvador, although there are some formal
agreements to foster coordination between the institutions of the anti-
corruption system and JBES, these mechanisms are not focused on directly

improving the fight against and punishment of corruption. In Guatemala, on

3% Interview 11.
M Interview 11.
312 Information provided by JBG in the final answer on the request for access to
information No. 1037-2017-AYS/co, Email to the author, October 4, 2017.
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the other hand, in addition to having numerous coordination mechanisms,

they seek to improve the capacity of each entity to fight against corruption.

7.3. Comparison of the strengths and weaknesses in the

punishment function in El Salvador and Guatemala

Promoting transparency and probity requires political will to prosecute and
punish corrupt offenses. This aspect is one of the weakest links in the law
enforcement process in El Salvador. The low rate of criminal sanctions for
corruption offenses negatively impacts the credibility and confidence in all

public institutions of the anti-corruption system.

In ElI Salvador, even though there are four entities with powers to impose
administrative sanctions, this duality of administrative and criminal paths,
contrary to being an opportunity to complement or compensate the criminal
process, has created some drawbacks in its application due to the poor

coordination among institutions.

Another element that must be considered about the duality of administrative
and criminal sanctions in the Salvadoran case is that, as mentioned by an
interviewed journalist, "people unconsciously expect a criminal punishment
to feel that justice has been served. Since this is not the case in the

Salvadoran justice system, the population settles with the imposition of an
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administrative sanction in the oversight stage and stops demanding the

investigation and punishment phase to function properly.”'

A weak institutional setting and corruption within the judiciary?'* might
increase the chances for impunity. "Due to media pressure, some judges in
the preliminary hearing often decide to pass the case to trial, although the

investigation has serious weaknesses.”'

In the fight against corruption, political will, independence and integrity*'¢ are
essential to prosecute and punish those who commit corruption offenses,
elements that are largely absent in Salvadoran reality.’'” "By the same
pressure of the union of judges and lawyers, JBES does not dare to carry out
the cleaning of the judicial system by force™'® and is limited to making

rotations®'® in the cases of judges found guilty of misconduct.

In the case of Guatemala, the Courts for High Risk Crimes represent an
institutional answer for the prosecution and criminal punishment of
corruption offenses, which were created to complement the work of the
traditional courts that could not respond with agility or with the expertise

expected for the highest risk cases.

33 Interview 8.

3% There are still examples of this kind, such as the Rais case where the former Attorney
General Luis Martinez, his influential friend, businessman Enrique Rais, and more than 10
other people (lawyers, judges, experts, etc.) were accused of integrating a network of
corruption that manipulated evidence and justice in their favour.

35 Interviews 5 and 8.

318 UNCAC, Article 11.

37 Interview 4.

38 Interview 8.

319 “CSJ trasladara 21 jueces a diferentes tribunales en octubre”, Diario 1, September 20,
2016, http://diariol.com/nacionales/2016/09/SCJ-trasladara-21-jueces-a-diferentes-
tribunales-en-octubre/
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There are several coordination mechanisms between law enforcement entities
and JBG. It is worth noting that ICAIG is involved in all these coordination
mechanisms, often in a role of technical expertise or assistance to other
institutions, leading to the idea that much of this coordination has been

encouraged by ICAIG and because of citizen pressure that erupted in 2015.

According to the representative of ICAIG*° and the Transparency
International Chapter of Guatemala®', CGR and JBG have been pressured to
improve their work based on what has been developed by ICAIG, as they are
now facing cases of complexity that they had never seen, but they have

improved their work and dealt with them.

Regarding the weaknesses of the punishment phase in Guatemala, it is
recognized that there is an "excessive use of appeal mechanisms"* and
although PPO "takes constitutional action to revert those appeals”,*?® this

does not prevent the processes from being indefinitely delayed.?*

In addition, according to the words of the Prosecutor against Corruption,

there are sometimes "very unfortunate jurisdictional criteria in which guilty

320 Interview 11.
32! Interview 13.
322 Interview 12.
323 Interview 11.
324 In the case of La Linea, processed before the courts since 2015, defence lawyers have
filed more than 60 writs of amparo to prevent the judicial process progress.
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persons have been benefited."?* On this point, as in the case of El Salvador,

the independence of some judges remains a questioned issue.?

Finally, after describing the functioning of the entities of the law enforcement
anti-corruption system of El Salvador and Guatemala and analyzing the
existence or lack thereof of institutional multiplicity and coordination, with
their strengths and weaknesses in each case, the following and last chapter
will expose the main findings and conclusions that emerged from this

research.

325 Interview 10.
326 Interview 13.
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8. Findings

This comparative study explored the law enforcement anti-corruption
systems of El Salvador and Guatemala based on the main argument that
institutional multiplicity and coordination can explain, at least partially, why
the Guatemalan law enforcement anti-corruption system displayed stronger
vitality in criminal investigation of corruption offenses during 2015-2016

than its Salvadoran counterpart.

To explore this argument, three questions were asked: (1) What is the
institutional framework of the law enforcement anti-corruption system for
criminal investigation in El Salvador and Guatemala? (2) What kind of
interactions exist among these institutions? (3) What are the strengths and
weaknesses of the institutional framework of the anti-corruption system for

criminal investigation in El Salvador and Guatemala?

To answer these questions, three variables for analysis were used
considering the distribution of functions in the anti-corruption system
identified by Prado, Carson and Correa®’: oversight, investigation and
punishment. These three functions were analyzed in detail over the

indicators of institutional multiplicity and coordination.

Primary and secondary data was used to conduct this research, which

consisted of interviews with key actors from both countries, government

327 Prado, Carson and Correa, “The Brazilian Clean Company Act”, 126.
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publications, administrative data, websites, books, journal articles, internal
records of the institutions, and information requested through the Laws on

Access to Public Information.

Hereunder this chapter will describe the main findings from which it can be

affirmed that the main argument of this Thesis is empirically sustainable.

Findings

El Salvador and Guatemala have law enforcement anti-corruption systems
regulated at different levels, with well-defined institutions for oversight,
investigation and punishment of corruption offenses. As can be seen in
Figure 1, Guatemala has shown greater vitality than El Salvador in terms of
investigation and presenting cases before courts during the years 2015-
2016. In Guatemala, out of the total number of complaints received by PPO
for corruption offenses, on average, 43.5% of the cases were investigated
with sufficient depth to be presented as a case before a court. While in El
Salvador, out of the total number of complaints received in OAGR, on
average, only 20% of the cases - less than half compared to Guatemala - had

a sufficiently robust investigation to be presented before the courts.

Figure 1. Comparison on the institutional response to complaints of
corruption cases between El Salvador and Guatemala during 2015-2016
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Source: Author, with information provided by the Access to Information Units
of Office of the Attorney General of the Republic (El Salvador) and Public
Prosecutor’s Office (Guatemala)

The low level of prosecution of corruption offenses in El Salvador can be
explained in part, as can be seen in Figure 2, because: 1) there is institutional
multiplicity and coordination only in the oversight stage; 2) and, with the
exception of the relationship between Probity Section and OAGR, there is no
coordination among the other four oversight institutions with the
investigative function, nor among the institutions with powers to investigate
and the institutions with powers to punish corruption offenses, nor are there
mechanisms that seek to enable adequate coordination between the three

existent stages.

In ElI Salvador, it is not only a matter of the reduced number of the
prosecuted cases, but also the low level of their political relevance, which is

also a reflection of institutional weaknesses in conducting investigations.
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During the period under review, the only high-level officials that OAGR had
brought to court were: former President of the Republic Francisco Flores
(1999-2004), former President of the Republic Antonio Saca (2004-2009),
some ministers from the previous presidential terms, former Attorney
General Luis Martinez (2012-2015), and an acting deputy, Reynaldo Cardoza

(2012-2015).

Figure 2. Operation of the law enforcement anti-corruption system
of El Salvador

Law Enforcement Anti-Corruption System of El Salvador
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Source: Author.

In contrast, the greatest vitality in the Guatemalan investigation and

prosecution of corruption process is partly due to the fact that, as it can be
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seen in Figure 3, in Guatemala: 1) there is institutional multiplicity in the
oversight and investigation stages; 2) in the investigation phase this
multiplicity allows two institutions that compensate, collaborate and
cooperate between them to investigate more cases, with greater agility and
with better techniques; and (3) there is a high level of inter-institutional
coordination between oversight and investigation institutions, between
investigation and punishment stages, and there are even coordination
mechanisms between the three phases.

Figure 3. Operation of the law enforcement anti-corruption system
of Guatemala
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Furthermore, ICAIG/PPO joint investigations have succeeded in prosecuting

high-level officials, among them: the President of the Republic, Otto Pérez,
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while he was in office (2012-2015) so he was ousted and did not finish his
presidential term; the Vice-President of the Republic, Roxana Baldetti, while
she was in office (2012-2015), so she was forced to quit; lots of former and
acting congressional deputies®?®, judges, ministers from the actual and the
previous presidential terms, and former magistrates from Supreme Court of

Justice.

Considering that the performance of institutions can only be understood
within a specific social and temporal context, as an unplanned output, it was
possible to identify two other elements that have contributed to Guatemala's
progress in criminal investigations of corruption offenses: coordination with
other sectors (civil society and the media) and political independence for

criminal investigation.

To facilitate the understanding of the findings obtained in this research, and
to complement Figures 2 and 3, the following table present a comparison of
the existence of institutional multiplicity and/or coordination in the law
enforcement anti-corruption system of El Salvador and Guatemala during

2015-2016.

Table 7. Comparison of the existence (or lack) of institutional
multiplicity and/or coordination in the anti-corruption systems
of El Salvador and Guatemala

Oversight Function

328 Interview 11.
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El Salvador Guatemala

e General Accounting Office
e Institute for Access to
Public Information * Comptroller G_eneral
e Tribunal of Government of th_e Republlc
o Ethics e Presidential
Institutions Commission for

e Secretariat for
Participation, Transparency and

Transparency and Anti- Electronlc
. overnment
corruption
e Probity Section
Institutional Multiplicity Yes Yes
Coordination No No
Investigation Function
El Salvador Guatemala
e Public Prosecutor’s
Office
A Office of the Attorney e International
Institutions * . o .
General of the Republic Commission against
Impunity in
Guatemala
Institutional Multiplicity No Yes
Coordination No Yes
Punishment Function
El Salvador Guatemala
Institutions e Judicial Branch of El e Judicial Branch of
Salvador Guatemala
Institutional Multiplicity No No
Coordination No Yes

Source: Author.

El Salvador

As it can be seen in Figure 2 and Table 7, there is only institutional
multiplicity in the oversight stage in the law enforcement anti-corruption

system of El Salvador, where five institutions have monitoring powers and
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four of them have the power to administratively sanction offenders. This
institutional multiplicity offers different paths to file complaints for
corruption offenses. In practice, these five institutions compete, collaborate,
compensate, and cooperate with each other to develop their oversight
functions. This design in practice results in more control over the officials,
including more investigation and administrative sanction, but contradictorily,
this has not resulted in less corruption, or more investigations and criminal
sanctions for corruption offenses. Regarding inter-institutional coordination,
it is worth noting that although these five entities did not recognize the
existence of institutional multiplicity***, there is a common understanding
about the existence of a shared goal of monitoring and prevention in the
fight against corruption. Based on this understanding, they seek to establish

formal and informal mechanisms to ensure effective coordination.

This institutional multiplicity and the strength of oversight®*° institutions
could be serving as a kind of drainage channel to release the indignation of
society about the corruption cases. When a corruption case is discovered
and/or administratively sanctioned by the oversight institutions, this might
be leading society to accept the administrative sanction and stop pressing

OAGR and JBES to criminally prosecute that case. As it was mentioned by a

329 Interviews 1, 2, 3 and 4.

330 The Salvadoran LAIP is the 9th best access to information law, according to the Global
Right to Information Rating, while the Guatemalan LAIP is in the 43rd position on that scale.
See "Country Data", Global Right to Information Rating, accessed September 20, 2017,
http://www.rti-rating.org/country-data/. Likewise, in El Salvador since 2006, LGE is in force
and the Court is in operation, while in Guatemala there is not even a specific regulation of
governmental ethics.
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Salvadoran journalist interviewed, that feeling of impotence makes the stage

of the oversight work better because people demand more from them.*'

Besides that, there is no institutional multiplicity for the investigation stage,
concentrating on OAGR the powers of criminal investigation and prosecution.
In regards of coordination at the investigation stage, even though in each of
the regulatory frameworks of the institutions responsible for oversight*** and
in Article 265 of Criminal Procedure Code (CPC) the obligation to coordinate
with OAGR is established, this coordination is limited to the official referral of
cases for OAGR to proceed with the criminal investigation or recovery of
imposed fines. Once OAGR receives the case, except for Probity Section®*,
there is no feedback from OAGR, neither to request additional information

nor to inform on the status of the investigation.

Furthermore, OAGR lacks respect and trust from society®** and even the
media, which have come to perceive that they are "used to generate social

pressure on the judges when OAGR does not have a well supported

31 Interview 8.

332 LIEPS, Article 12; LGAO, Article 8; LAPI of El Salvador, Article 80; LGE, Article 41; and
IREB, Article 53-E.

33 |Interview 1.

3¢ According to the annual survey of the University Institute of Public Opinion of the
Central American University "José Simeon Cahas" (CAU), the Salvadoran population mostly
had little or no confidence in the work of the OAGR. Particularly for the years 2015 and
2016, 75% of the population said they had little or no confidence in the OAGR. See University
Institute of Public Opinion, “Evaluation Survey for the year 2015”, Report Series 139, Central
American University "José Simeéon Canas", 64, accessed September 4, 2016,
http://www.uca.edu.sv/iudop/wp-content/uploads/INFORME139.pdf  and "Salvadorans
Assess the Situation of the Country by the End of 2016", Press Bulletin Year XXXI, No.1,
University Institute of Public Opinion, Central American University "José Simeén Canas”, 12,
accessed September 3, 2016, http://www.uca.edu.sv/iudop/wp-
content/uploads/Bolet%C3%ADn-Evaluaci%C3%B3n-A%C3%B10-2016-10-01-2017.pdf
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investigation that will ensure a favourable resolution.”** Civil society has no
relationship with OAGR as the institution has traditionally been seen limiting
this relationship, as shown by the refusal of this institution to provide an

interview for this academic research.

As for the punishment stage, there is no institutional multiplicity in El
Salvador since only JBES, through its regular courts, is responsible for
punishing corruption cases. This implies that the cases presented before the
courts must wait the regular time to be heard by a judge who typically does
not have special training to understand the complexity of corruption cases.**®

Besides that, JBES does not coordinate with any of the institutions analyzed.

Another element observed in the case of El Salvador is that the procedures
established for the appointment®**” and removal of the Heads of the analyzed
institutions do not guarantee sufficient impartiality**®, neutrality and integrity
required of the holders of these important control bodies. An example of this
lack of political independence®*° of institutions can be seen in GAO**°, where a
detailed study®**' concluded, "It is noted that it is not really the lack of
independence of the institution vis-a-vis the three Branches of the

Government that is questioned, but against the political forces that result in

3% Interview 8.

3¢ Interview 1.

337 See Appendix 6. Appointment of Heads of the Institutions of the Law Enforcement Anti-
Corruption System in El Salvador.

338 Interview 2.

339 Melgar, La corrupcion: sus caminos e impacto en la sociedad, 42.

340 GAO was headed by a representative of the same political party (the National
Conciliation Party) for about thirty years. This practice was broken in 2011, when it was
opened to public call and a new GAO Head was appointed.

31 Departamento de Estudios Legales, “La Legislacién salvadorefia en materia de control
de los fondos publicos Primera parte”, FUSADES, Release No. 65, (May 2006): 6,
http://fusades.org/sites/default/files/investigaciones/boletn_no._65_mayo_2006_pdf.pdf
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partiality of GAO acting in function of the particular interests of those
forces". Consequently, there is a general perception in Salvadoran public
opinion about the weak performance of the institution, mainly due to the
dependence of its holders on political power and their wide discretion to
intervene in the cases under their jurisdiction. This lack of political
independence is replicated with the appointment of the Attorney General and

the magistrates of JBES.

These elements may be influencing the small number of corruption*? cases
that reach the punishment stage in the Salvadoran judicial system which, in
most cases, receive alternative sanctions®*** or not proportional in comparison

with what was extracted from the public treasury.?*

Guatemala

In the case of Guatemala, as shown in Figure 3 and Table 7, there is

institutional multiplicity in the oversight stage, where two entities have

32 As an example of this assertion, it can be noted that at least since the signing of the
Peace Accords in 1992, the highest-level official who has been prosecuted and convicted
with a criminal sanction has been the President of National Administrator of Aqueducts and
Sewers during 1994-2002, Carlos Perla, who in 2006 was sentenced to 15 years in prison for
having accepted bribes of more than $8 million to benefit companies in the award of
tenders. In 2015 Perla was on parole.

343 Sergio Arauz, “El primer juicio por enriquecimiento ilicito termina en saco roto”, E/
Faro, March 3, 2017, https://elfaro.net/es/201703/el_salvador/20077/El-primer-juicio-por-
enriquecimiento-il%C3%ADcito-termina-en-saco-roto.htm

34 1n 2011, Guillermo Maza, the former Health Minister (2004-2009), was found guilty of
arbitrary acts (for authorizing nearly $4 million for construction materials that cost much
less), but the sanction only required him to pay $147 thousand dollars and to work for 3
years for the public good while remaining free.
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monitoring powers (one of them even agglutinates the functions of auditing
the budget of the nation and analyzing the asset statement) but only one can
impose administrative sanctions. This aspect reduces the available paths for
the investigation and administrative punishment of corruption offenses. The
coordination between the two oversight entities in Guatemala is almost
nonexistent because it is limited to the presentation of reports in CGR for
illicit enrichment or embezzlement of funds when PCTEG finds sufficient

evidence in the development of its investigations.

In this case, because there is only one institution to administratively sanction
the corrupt, public outrage was accumulated into a pressure cooker which
finally exploded** in 20153%** and whose strength became a citizen demand
for institutions to be activated and functioning properly. This was the
beginning of a change of culture of high tolerance to corruption towards a
more controlling and less tolerant citizenship. Guatemalan civil society has
become a powerful controller of the performance of the anti-corruption
system by turning to the streets and pushing®*’ for proper oversight,
investigation and punishment. An example of this public pressure is that now
the judges who hear the cases presented by PPO/ICAIG feel more morally

pressured®*® to give a resolution based on law.

345 Miranda, La Fuerza de las Plazas, 125.

%6 During the presentation before the courts of the case La Linea in its Phases | and Il

347 “La CICIG es como una coraza que ha podido proteger a la Fiscalia de Guatemala”, E/
Faro, November 8, 2015, https://elfaro.net/es/201511/noticias/17500/La-CICIG-es-como-
una-coraza-que-ha-podido-proTGEer-a-la-Fiscal%C3%ADa-de-Guatemala%E2%80%9D.htm

348 César Villalona, “No se esta claro para qué se quiere la CICISV”: FESPAD, Transparencia
Activa, September 4, 2015, http://www.transparenciaactiva.gob.sv/no-se-esta-claro-para-
que-se-quiere-la-cicisv-fespad
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In the investigation phase, there is institutional multiplicity in Guatemala.
Although PPO continues to maintain the monopoly of criminal prosecution, it
shares the powers to carry out criminal investigations for specific cases with
ICAIG. By analyzing this relationship, it can be argued that ICAIG
compensates, cooperates and collaborates with PPO for the proper
investigation of corruption offenses. In terms of coordination, PPO and ICAIG
have a very close relationship, in addition to a bilateral cooperation
agreement, periodic meetings between incumbents, and a prosecutor unit -
the Special Prosecutor Against Impunity Office (SPAIO) - created specifically to
coordinate investigations with ICAIG. Both ICAIG and PPO agreed that all
cases have been jointly investigated** and this is one of the great strengths
of the Guatemalan anti-corruption system, since this institutional multiplicity

has facilitated corruption cases to reach the courts in greater numbers.

There is also a high level of coordination in Guatemala among entities with
investigative powers and those in charge of oversight and punishment. There
are numerous bilateral and multilateral coordination agreements as well as
mechanisms such as joint investigation groups, integrated databases, and
offices specially created for coordination. All these elements have led to
more robust criminal investigations and more agile investigation and
punishment processes. It is worth mentioning that in the case of Guatemala,
the joint investigation group formed by CGR-PPO-ICAIG reduces the

duplication of investigative work, since from the oversight stage, PPO has

39 Interviews 10 and 11.
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knowledge of the cases in which there could be the commission of some

illicit act.

In addition to institutional multiplicity and coordination in the investigation
phase in Guatemala, according to the results of this research®°, what is
working is that the entity that complements the investigative efforts of PPO is
outside®' the power structures that control the rest of Guatemalan society.>*?
Therefore, the way in which ICAIG Commissioner is elected*** is decisive for
the positive results of criminal investigations. The fact that he is a foreigner,
with no ties of any kind in Guatemala, allows him greater objectivity and
fewer ties to investigate high-level officials.*** This independence allows ICAIG
to prioritize, as the Political Officer pointed out during the interview, "cases
that have transnational links and/or strong political influence"***, one of the
main weaknesses in the investigation phase in the Salvadoran anti-corruption

system.*®

Aside from that, PPO and ICAIG have earned the respect and trust of the
population and have also seen civil society and the media as their allies*” and
use this relationship to morally pressure other entities to function properly.

PPO and ICAIG established "Conference Thursdays", providing a weekly press

30 See Appendix 7. Appointment of Heads of the institutions of the law enforcement anti-
corruption system in Guatemala.

31 UNDP, Institutional Arrangements to Combat Corruption, 5.

332 |egal structures (political parties, business sector, military sector, etc.) and illegal
structures (mafias, narcos, maras, etc.).

333 Agreement to Establish the ICAIG, Article 5.

334 Open Society, Against the odds CICIG in Guatemala, (Guatemala: Open Society, 2016),
101, https://www.opensocietyfoundations.org/sites/default/files/against-odds-cicig-
guatemala-20160321.pdf

3% Interview 11.

3% Interview 1.

37 Interviews 13 and 14.
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conference in which they present new information on cases investigated. This
has generated the optimism that both civil society and the media feel that

communication constantly flows between them and PPO and ICAIG.

In the case of criminal punishment for corruption offenses, there is no
institutional multiplicity, but since 2009, with the creation of the Courts for
High Risk Crimes, an alternative route was established within the same
Judicial Branch of Guatemala (JBG) to complement and compensate the work
of the regular courts. Having specialized courts has allowed greater agility
and specificity in the criminal punishment stage. As in the previous stages in
Guatemala, it can be stated that regarding the institutions in charge of the
criminal punishment there are mechanisms that allow the coordination with
the stages of oversight and investigation. Within these coordination
mechanisms we can mention an integrated electronic database, the Judicial
Observatory of the Criminal Justice System, and the Impunity Measurement

System.

These elements undoubtedly have influenced the fact that in Guatemala,
cases brought before the courts can be brought to trial without further delay

and analyzed by specialized judges in complex cases.

9. Conclusions and recommendations for El Salvador

Based on the findings described in the previous chapter, this chapter will
describe the main conclusions and present a set of recommendations for the

improvement of the law enforcement anti-corruption system of El Salvador.
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o.1. Conclusions

The conclusion of this research is that an institutional framework of
oversight such as the Salvadoran, made up of several institutions that should
complement, compensate, compete, and collaborate with each other,
requires close coordination between them to achieve the maximum potential

of the whole anti-corruption system.

The greater amount of criminal investigations in Guatemala is partially due to
the coordination between the oversight and investigation stages in
Guatemala that allows better monitoring of investigations which become
important inputs for PPO/ICAIG investigations. In this sense, having a
permanent and constant coordination between the institutions of the
oversight and investigation stages, as demonstrated by the Guatemalan case,
allows for the reduction of the work that should be carried out in the
investigation stage and therefore to present more cases and better support

before the courts.

At the investigation stage, the Guatemalan experience has shown that the bet
on institutional multiplicity and coordination worked effectively, considering
that the institutions with powers to investigate corruption offenses
performed strongly over 2015-2016. Moreover, it should be noted that an
institution alone does not curb corruption in the country, or even the work of
several institutions without coordination. Thus, institutional multiplicity
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coupled with coordination can reduce duplication of effort rather than

increase it.

ICAIG's access to internationally qualified technical and human resources, as
well as a well-defined mandate, enables ICAIG and SPAIO investigators to
focus on specific cases and present robust investigations that are difficult to
be rejected in the courts. ICAIG compensates and complements the
limitations of PPO in terms of financial resources, case overload, technical
capacity of investigators, and the limitations on political independence®®® to
conduct investigations. This has also positioned PPO as a key institution for
the international cooperation. It has already been identified that “through the
strengthening of the investigation entity, much more can be achieved than by

other means."**®

Opinions on the relevance of establishing in El Salvador an international body
such as ICAIG are varied and even antagonistic. There are those who say that
the existence of this body in Guatemala has strengthened the rule of law and
has allowed investigating cases that otherwise would have gone unpunished,
which strengthens the country’s democracy. Others, on the contrary, assert
that their existence does not strengthen national institutions but instead
substitutes for them, affecting national sovereignty. In addition to this
debate, ICAIG has placed on the public agenda issues such as impunity,
institutional corruption and the inefficiency of the Guatemalan judicial

system. This experience shows that the decision about having or not an

8 Interview 13.
39 Interview 13.
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international body like ICAIG to contribute to the fight against corruption
should be made according to the fundamental principles of the country’s
legal system and based on a systematic assessment of the local (political)

context, and the needs and priorities of the country.

Further research is necessary to study in greater depth the relationship
between ICAIG and Guatemalan civil society, since from the beginning it was
the latter that pushed for its creation.**® Moreover, people give support to the
organization so that the detractors of ICAIG**' (most of them public servants
being investigated by PPO/ICAIG) do not manage to close it. ICAIG has
become a kind of armed arm of civil society and society has become a kind of
protective mantle for ICAIG. ICAIG is also a protection for the society that
wishes to denounce it, and the society with its active collaboration is a key
tool for ICAIG's investigations. Additionally, to its citizen
pressure/comptrollership, the outraged civil society promotes the other

institutions to also collaborate in the fight against corruption.

As mentioned by Wagner and Jacobs?®*®?, effective criminal prosecution (jailing

the corrupt) is considered a “cornerstone of the global anti-corruption

“

campaign” and “at the top of the list of necessary corruption

%0 Janneke van Hemmen, Influence of NGOs in the establishment process of the ICAIG,
(Master’s Thesis, Utrecht University, 2012): 54.

381 Martin Rodriguez Pellecer, “Por qué Jimmy Morales quiere expulsar a lvan Veldsquez del
pais”, El Faro, August 23, 2017, https://elfaro.net/es/201708/centroamerica/20781/Por-
qu%C3%A9-Jimmy-Morales-quiere-expulsar-a-IV%C3%A1n-Vel%C3%A1squez-del-
pa%C3%ADs.htm

%2 Wagner and Jacobs, “Retooling Law Enforcement to Investigate and Prosecute
Entrenched Corruption”, 184.
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countermeasures”, *** considering that high rates of conviction serve not only
to disrupt corrupt networks but to increase deterrence by making it clear that
there will be no impunity. Also, according to Transparency International®®,
people want to see public officials receiving proportional punishments for
any crimes committed. Without this, citizens will become further
disillusioned with the law enforcement anti-corruption system in their
country and the positive energy of the citizens for cultural change will be
lost. That is why having exemplary criminal sanctions for corruption offenses
might have an effect of reducing the perception that any unlawful action
would not have punishment to such a degree that "even the levels of gender

violence, homicides*** and road violations might decrease."*¢¢

In this sense and from this Thesis a question arises for future investigation
about what is more effective to prevent corruption: to have several strong
institutions with mandates of oversight and powers to impose administrative
sanctions or to have a strong and independent investigation and punishment
framework that will be able to present well-supported cases and obtain

exemplary criminal sanctions?

363 Daniel Kaufmann surveyed 165 high-level officials in 63 developing countries in 1996.
The rating was about the same for civil society representatives and all other respondents.
See Daniel Kaufman, “Anticorruption Strategies: Starting Afresh? Unconventional Lessons
from Comparative Analysis”, in Curbing Corruption: Toward A Model for Building National
Integrity, ed. Rick Stapenhurst and Sahr J. Kpundeh (Washington, DC: World Bank
Publications, 1999): 47-49.

3% Transparency International, “People and Corruption: Latin America and the Caribbean
2017, Global Corruption Barometer series (Berlin: Transparency International, 2017): 27.

%5 According to NIFS data, Guatemala homicides rate decreased from 5,924 in 2014 to
5,459 homicides in 2016, while in El Salvador, it increased from 3,942 in 2014 to 5,278 in
2016, according to data from NCP. See LPG Datos, “Centroamérica con mas de 17 mil
homicidios en el 2016”, La Prensa Grdfica (El Salvador), January 6, 2017,
https://www.laprensagrafica.com/Ipgdatos/Centroamerica-con-mas-de-17-mil-homicidios-en-
el-2016-20170106-0082.html

% Interview 11.
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Legal reforms are the first step towards positive change, implementation of
the amendments that will allow better mechanisms for management,
oversight and transparency in the justice system, and improving their
efficiency and effectiveness in fighting impunity. And to achieve this, citizen
participation might be crucial for the fight against corruption, because of

their support to promoting legal and institutional reforms.

9.2. Recommendations for El Salvador

Taking into consideration that institutional reforms should be proposed
based on a specific context and reality, it is not possible for El Salvador to
emulate a situation like that of Guatemala. However, considering that there
are common elements for both countries, such as high levels of perception of
corruption®’, high levels of impunity and violence, and institutional
weaknesses®®®, there are good practices that are possible to be replicated as a

first step for a later and deeper institutional reform.

%7 According to the last Corruption Perceptions Index, El Salvador had a score of 36 and
Guatemala, a score of 28, on the scale of 100 (perception of absence of corruption) to 0
(perception of being very corrupt). See Transparency International, Corruption Perceptions
Index 2016 (Berlin: Transparency International, 2017): 4-5,
http://issuu.com/transparencyinternational/docs/2016_cpireport_en?e=2496456/43483458

%8 According to the World Economic Forum in the Global Competitiveness Report 2017-
2018, Guatemala has a score of 3.1 and El Salvador 2.5 on a scale of 1 (weaker institutions) -
7 (stronger institutions). See “Global Competitiveness Index 2017-2018. Competitiveness
Ranking: A. Public Institutions”, World Economic Forum, accessed October 6, 2017,
http://reports.weforum.org/global-competitiveness-index-2017-2018/competitiveness-
rankings/#series=GCI.A.01.01
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To improve coordination in the oversight stage in El Salvador, consideration
should be given to establishing a department in GAO and Probity Section

solely responsible for responding promptly to the requirements of OAGR.

In the investigation stage, there is a need for more resources for the
criminal investigation phase, but to strengthen this weak institutional setting,
additional mechanisms at low financial and political cost can be implemented
to improve the inter-institutional coordination. For example, inter-agency
working groups with GAO, IAPI, TEG, or Probity Section, when the specificity
of the investigation in a case so requires; and establishing regular bilateral
and multilateral meetings between the Heads of GAO, IAPI, TEG, Probity

Section, and JBES with the Attorney General to take joint actions.

It is also important to consider the need to improve the relationship between
OAGR with the media and civil society. It is necessary to change the view of
these actors from spies or attackers to allies and take advantage of all the
potential that organized society can have to defend their rights. To address
this issue, OAGR could start by having an institutional policy of openness
with the press and civil society to give interviews and statements beyond

press conferences.

Besides that, if another public institution were created in El Salvador to assist
OAGR, and its appointment and budget depended on the national
Government, it would soon become another inoperative institution which, as
many detractors point out, would only serve to divert resources without

129



having a real impact in reducing corruption in the country. All the limits on
the political independence of officials are not solved overnight and some can
never be overcome. Taking these factors into account could be understood
that an external figure as the case of ICAIG for Guatemala, without links in El
Salvador, supported by an international body and international cooperation,
and with political will to do the work, could be positive to achieve some

progress in the fight against corruption in El Salvador.

To overcome the limitations of the overloading of cases and the lack of
specialization of judges in the punishment stage, El Salvador could consider
establishing specialized courts for cases of corruption that would allow a
more immediate response and have judges with better knowledge on the

subject.
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11. Appendixes

APPENDIX 1. Details on the interviews

Code Position Institution Date
Interview 1 Head Probity Section 08/18/2017
Interview 2 Commissioner President :nstltute _for Access to Public 08/07/2017

nformation
Interview 3 Legal adviser Etr;]l?é'snal of Government 08/23/2017
Secretariat for Participation,
Interview 4 Secretary Transparency and Anti- 09/20/2017
Corruption
Former Prosecutor of the
Interview 5 Office of the Attorney In a personal capacity 09/07/2017
General
Former Prosecutor of the
Interview 6 Office of the Attorney In a personal capacity 09/14/2017
General
Consultant with expertise in
Interview 7 Salvadoran anti-corruption |In a personal capacity 08/08/2017
issues
Interview 8 Journalist El Faro 09/06/2017
. Deputy Comptroller on Comptroller General of the
Interview 9 Pul:?licyExpenFc)Iiture Quality Repupblic 08/21/2017
Interview 10 Anti-corruption Prosecutor | Public Prosecutor’s Office 08/17/2017
International Commission
Interview 11 Political Officer against Impunity in 08/08/2017
Guatemala
Interview 12 Institutional Spokesman Judicial Branch of Guatemala |08/21/2017
Accion Ciudadana
Interview 13 President (Transparency International |09/05/2107
Chapter in Guatemala)
Interview 14 Editor and journalist Plaza Publica 08/17/2017
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APPENDIX 2. Interview methodology and guide for key actors in
the anti-corruption law enforcement system in El Salvador and
Guatemala (Originally in Spanish)

Objective:

Collect relevant inputs on the situation and framework of action of the institutions of the
anti-corruption law enforcement system in El Salvador and Guatemala and make a
comparison on the strengths and weaknesses in each case.

Profile of key participants:

On the one hand, representatives at the highest level or whom they delegate from each of
the institutions of the anti-corruption law enforcement system in El Salvador and Guatemala
with knowledge about the functioning of its own institution. On the other hand,
representatives of civil society who have recognized experience, knowledge or direct
participation from civil society in the fight against corruption, and representatives of the
media who have experience producing investigations on the anti-corruption system in each
case.

Type of interview:

The proposed interview is semi-structured, which allows us to delve into the areas of greater
knowledge or interest according to the profile of the interviewee, and the dynamics of each
interview. In that sense, what is proposed below is a model or guide of questions, which will
not be applied equally to all interviewees.

On the other hand, although information can be obtained through documents and laws, in
some cases it will be pertinent to ask, to verify the clarity by the officials, but also to be able
to access some documents or normative dispositions that may not be known to the
interviewer.

Interview Guide

Date: Time: Place:
Name of the representative:
Institution:
Position:

1. Anti-corruption institutional framework

1.1 What is the role of IAPI in the anti-corruption system in El Salvador?

1.2 What is the structure of IAPI?

1.3 Briefly, how does IAPI work?

1.4 With which institutions do IAPI coordinate when dealing with corruption?

Variable 1: Oversight

1.1. Description of the existence and level of coordination

1.1.1 Are there formal or informal coordination mechanisms between |IAPI and TGE? How do
they work? How often is this communication? Through which way is it done? Would you have
any suggestions for improvement?

1.1.2 Are there formal or informal coordination mechanisms between Probity Section and
IAPI? How do they work? How often is this communication? Through which way is it done?
Would you have any suggestions for improvement?

1.1.3 Are there formal or informal coordination mechanisms between GAO and IAPI? How do
they work? How often is this communication? Through which way is it done? Would you have
any suggestions for improvement?
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1.2. Description of the existence and level of institutional multiplicity

1.2.1 Have you found any overlapping activities / functions / mandates between IAPI and
TGE, GAO or Probity Section?

1.2.2 Does the IAPI collaborate, compete, compensate, or coordinate with any of the
functions of the TGE, GAO or Probity Section?

1.3. Analysis of strengths and weaknesses

1.3.1 What are the main strengths of the oversight phase in the Salvadoran anti-corruption
system?

1.3.2 What are the main weaknesses of the oversight phase in the Salvadoran anti-corruption
system?

Variable 2: Investigation
2.2. Description of the existence and level of coordination
2.2.1 Are there formal or informal coordination mechanisms between IAPI and OAGR? How

do they work? How often is this communication? Which way is it done? Would you have any
suggestions for improvement?
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APPENDIX 3. Agreement of Confidentiality and Non-Diffusion of
Information
(Originally in Spanish)

In the City of ............. , August ..., 2017
On the 0one hand....covieiieiiiieieee e , on behalf Of.cciiviiiiiiiiiiiiieien,
domiciled in the city of ......c.ccceeeeniienninen. , hereinafter referred to as "THE INTERVIEWED".

And on the other, Gabriela Ibarra de Herndndez, student of the International Anti-Corruption
Academy (IACA), with address in the city of San Salvador, hereinafter "THE INTERVIEWER".

Both parties subscribe to this Agreement of Confidentiality and Non-Diffusion of Information
based on the following STIPULATIONS:

FIRST. - Object. This Agreement refers to the information that THE INTERVIEWED provides to
the INTERVIEWER, whether orally, graphically or in writing, on the occasion of the interviews
conducted within the framework of the research stage of the Thesis “Comparative study on
the institutional framework of the law enforcement anti-corruption systems between El
Salvador and Guatemala during the period 2015-2016" to qualify for a Master's Degree in
Anti-Corruption Studies from the International Anti-Corruption Academy.

SECOND. - 1. THE INTERVIEWER will only use the information provided by THE INTERVIEWED
for the purpose mentioned in the previous Stipulation, the INTERVIEWER being committed to
maintain the strictest confidentiality regarding said information, warning of such duty of
confidentiality and secrecy to any person who, due to their relationship with THE
INTERVIEWER, must have access to such information for the correct fulfillment of the
obligations of THE INTERVIEWER to the INTERVIEWED.

2. Likewise, THE INTERVIEWER shall adopt with respect to the information subject to this
Agreement the same security measures that it would normally adopt regarding the
confidential information of its own institution, avoiding as far as possible its loss, theft or
abduction.

THREE. - Notwithstanding the provisions of this Agreement, both parties accept that the
obligation of confidentiality shall not apply in the following cases:

a) When the information is in the public domain at the time of delivery to the INTERVIEWER
or, once the information is provided, it accesses the public domain without breach of any of
the Stipulations of this Agreement.

b) When the information was already in the knowledge of THE INTERVIEWER prior to the
signing of this Agreement and without obligation to keep confidentiality.

FOURTH. - Participation in this research is totally voluntary and THE INTERVIEWED can
withdraw from it at any time and is not obliged to answer all questions.

FIFTH. - In sign of express agreement and acceptance of the terms set forth in this

Agreement, the parties sign the copies in duplicate and for a single effect at the place and
date indicated at the beginning.

FOR THE INTERVIEWER, FOR THE INTERVIEWED,

Gabriela Ibarra de Hernandez
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APPENDIX 4. Criminal sanctions for corruption offenses committed
by public servants in El Salvador

. Definition according to the Criminal Code Criminal
Type of crime of El Salvador sanction
"The public servant who appropriated for his own or
other's benefit, money, securities, fiscal or municipal 6 to 15
Misappropriation | species or other movable property whose administration,
of public funds collection, custody or sale is ordered by his function or gefgss years

employment or give rise to an opportunity to commit the
act" (Article. 325)

Levy

"The public servant, agent or public authority, who taking
advantage of his condition or position, imposes or
obtains for the public or municipal administration, taxes,
duties, contributions or any other benefit he knows is not
legal or even being legal, will use for collection, a means
of vexatious or burdensome that the law does not
authorize or falsely invoke superior order, judicial order
or other legitimate authorization" (Article 329)

6 months to
2 years

Extortion

"The public servant, agent or public authority who,
abusing its public position or its functions, forces another
to give or promise to him or to a third party, money or
other profitable value" (Article 327)

3 to 6 years

licit
negotiations

"The public servant who must intervene because of his
public duties, in any contract, tender, auction, decision or
any operation, and taking advantage of such circumstance
force or facilitate any form of direct participation or
interposed person in such businesses or performances; or
accept or solicit commissions or percentages in money or
other gifts offered by the interested parties or
intermediaries" (Article 328)

4 to 8 years

Bribery related
to lawful acts (or
proper bribery)

"The public servant, agent or public authority, who by
himself or by interposed person, solicits or receives a gift
or any other improper advantage or accepts the promise
of remuneration of the same nature, to carry out an act
contrary to their duties or not to do or delay a due act,
proper to their duties" (Article330)

3 to 6 years

Bribery related
to unlawful acts
(or improper
bribery)

"The public servant, agent or public authority, who by
himself or by interposed person, solicits or receives a gift
or any other improper advantage or accepts the promise
of remuneration of the same nature, to perform an act of
his own their functions or by an act already performed
proper to their position" (Article 331)

2 to 4 years

Arbitrary acts

"The public servant or the person in charge of a public
service who, in the performance of his or her duties,
performs any unlawful or arbitrary act, harassment or
abuses against persons or damage to property, or uses
illegitimate or unnecessary coercion for the performance
of the function or service or allow a third party to do so"
(Article 320)

2 to 4 years

Embezzlement

"The public servant who gives to the flows or effects he
administers, an application different from the one to
which they are legally destined" (Article 332)

1 to 3 years
or 50-100
days
monetary
fine

Ilicit enrichment

"The public servant who at the period of his public service
obtains an unjustified asset increase" (Article 333)

3 to 10
years

Infidelity in the
custody of

"The public servant who: 1) Removes, destroys, conceals
or makes unusable records or documents entrusted to

2 to 4 years
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public records or
documents

him by reason of his position; 2) Destroy or render
unusable the means established to prevent access that
has been restricted by competent authority, in respect of
public records or documents, or consents to its
destruction or disuse; and 3) Access or permit another to
do so to closed records or documents, whose custody is
entrusted to him by reason of his position or
employment" (Article 334)

Trading in
influence

"Whoever simulating or using his influence with a public
official or employee, receives or causes to be promised
for himself or for another, money or other advantages as
a stimulus or reward of his mediation with that person or
on the pretext of buying favors or remunerating benefits"
(Article 336)

1 to 3 years
and 50-100
days
monetary
fine

Source: Author.
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APPENDIX 5. Criminal sanctions for corruption offenses committed
by public servants in Guatemala

Type of crime

Definition according to the Criminal Code of
Guatemala

Criminal
sanction

Misappropriation
of public funds

“The public servant who subtracts or consents that
another person subtracts from money or public
effects that he is responsible for. Or the public
servant who will use that money for his own
benefit” (Article 445)

3 to 10 years
and Q500.00-
Q5,000.00 of
monetary fine

Culpable
misappropriation
of public funds

“The public servant who, due to negligence or lack
of zeal, gives rise to the possibility of another
person's abduction of money or public effects
referred to in the Article 445” (Article 446)

Q100.00-
Q1,000.00 of
monetary fine

“The public servant who demands illegal
contribution, tax, or arbitrary or greater taxes than
they correspond. If the public servant converts to

6 months to 2

Levy own or third party the proceeds of the levies gsa(;SO%r_]gg)oo 00
expressed in the preceding paragraph, the of m.onetar fi.ne
sanctions indicated will be increased to double” Y
(Article 451)
“Commit the crime of concussion:
1. The public servant who, directly or indirectly or
for simulated acts, will be interested in any
contract or operation in which he or she intervenes
because of his or her position. This provision is | 1 to 3 years and
Extortion applicable to arbitrators, experts, accountants, | Q300.00-
tutors, executors and trustees, with respect to the | Q3,000.00 of

functions that as such perform.

2. The public servant who, for profit purposes,
interposes his influence to obtain a resolution of
any authority, or opinion that must pronounce
itself before the same” (Article 449)

monetary fine

Passive bribery

“The public servant who solicits or receives, by
himself or by an intermediary a gift or accepts an
offer or promise to perform an act related to the
exercise of his position or employment, or to
abstain from an act that he should practice. When
the public servant forces or induces the gift,
present, offer or promise, the sanction shall be
increased by one third” (Article 439)

1 to 5 years and
Q100.00-
Q3,000.00 of
monetary fine

Active bribery

“Those who, with gifts, presents, offers or promises
try to bribe a public servant” (Article 442)

1 to 5 years and
Q100.00-
Q3,000.00 of
monetary fine

Bribery of
arbitrators,
experts or other
persons with
public office

“The provisions of Articles 439 and 440 are
applicable to arbitrators, experts or any persons
who perform, occasionally or permanently, a public
function or position” (Article 441)

1 to 5 years and
Q100.00-
Q3,000.00 of
monetary fine

Embezzlement

“The public servant that gives to the flows or
sources that will administer an application different
from the one to which they are destined. The
sanction indicated will be increased to double, if
because of the embezzlement it will be damage or
obstruction of the service to which the flows or
effects are consigned” (Article 447)

Q100.00-
Q1,000.00 of
monetary fine

lllicit acceptance
of gifts

“The public servant who accepts donations, gifts,
offers or promises from people who have a matter

Q100.00-
Q3,000.00 of
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| pending before him” (Article 443) monetary fine

Source: Author.
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APPENDIX 6. Appointment of Heads of the institutions of the law
enforcement anti-corruption system in El Salvador

Institution | Heads Appointment by Term of
office
GAO 1 magistrate | Legislative Assembly 3 years
President and 2
magistrates of
the Second
Instance
Chamber
TGE 1 President and | The Legislative Assembly appoints the | 5 years
4 Members of | President of TGE and the other 4 Members
the Plenary are elected by the Presidency of the
Republic, JBES, GAO and Public Ministry.
IAPI 5 The President of the Republic appoints the 5 | 6 years,
Commissioners | Commissioners from tender proposals by: 1) | without re-
registered business associations; (2) | election
registered professional associations; (3)
registered journalist associations; 4) the
University of El Salvador and duly authorized
private universities; and 5) unions authorized
by the Ministry of Labour and Social Security.
Probity Head Sd Without
Section term
SPTA Secretary Presidency of the Republic Without
term
OAGR Attorney Legislative Assembly 3 years
General
JBES 1 magistrate | Legislative Assembly appoints the 15 | 9 years
President and | magistrates from a list of candidates

14 magistrates

proposed by National Council of the
Judiciary, half of which will come from the
contributions of the entities representing the
Lawyers of El Salvador

Source: Author.
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APPENDIX 7. Appointment of heads of the institutions

enforcement anti-corruption system in Guatemala

of the law

Institution

Heads

Appointment by

Term of
office

PCTEG

Executive
coordinator

Vice-President of the Republic

Without
term

CGR

Comptroller
General

Congress of the Republic out of a list of 6
candidates proposed by a nomination
commission composed of a representative of
the Rectors of the country Universities, who
presides over it, the Deans of the Faculties
that include a degree of Public Accounting
and Audit of each University of the country
and an equivalent number of representatives
elected by the General Assembly of the
College of Economists, Public Accountants
and Auditors and Business Administrators.

4 years

PPO

Attorney
General

The President of the Republic out of a roster
of six candidates proposed by a nomination
commission, composed of the President of
Supreme Court of Justice, deans of the
faculties of Law or Sciences, the President of
the Board of Directors of the Association of
Lawyers and Notaries of Guatemala, and the
President of the Court of Honour of said
College.

4 years

ICAIG

Commissioner

Secretary General of the UN

Without
term

JBG

1 magistrate
President and
12 magistrates

The Congress of the Republic out of a list of
twenty-six candidates proposed by a
nomination commission composed of a
representative of the rectors of the country's
universities, who presides over it, deans of
the faculties of Law or Legal Sciences and
Social Councils of each university of the
country, an equivalent number  of
representatives elected by the General
Assembly of the Association of Lawyers and
Notaries of Guatemala and by an equal
number of representatives elected by the
magistrates of the Court of Appeals and
other tribunals referred to in Article 217 of
the Constitution.

5 years

Source: Author.
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